
From: Mike Murray
To: pfield@cbuilding.org; Sandra_Hamilton@nps.gov; Robert Fisher Robert Fisher; Mike Eng
Subject: Re: Workshop Dates and Court Order
Date: 07/18/2007 07:58 AM
Importance: High
Attachments: Vasile Matei order.pdf

FYI - I've tried to redirect Bob's focus toward problem solving and coming up with
some dates that work.  See his response below.

Also, a local district court judge just issued an order (received here after business
hours yesterday) stemming from a reckless (ORV) driving case that was heard late
on Monday.  See attached.  It is not an injunction, but affirms the NPS resource
protection mission and confirms the NPS responsibility to complete the plan and
regulation. The case occurred late Monday afternoon and the judge verbally
indicated he would issue an order, though we did not know what to expect. I heard
about it Monday evening. We felt we needed to have a better understanding of the
situation before notifying stakeholders. Stakeholders learned of the pending order on
their own (possibly from the defendant?, since there were no reporters or other
audience in court as it was the last case of the day) and spread the word. 
Yesterday the anticipation of the order, and not knowing what it would say (would it
be an injunction, etc.?), created quite a stir among stakeholders.  Spent quite of bit
of time, in the middle of a visit from our Regional Director, touching bases with
stakeholders (we met with some of the ORV group leaders in Buxton and responded
to lots of phone calls). We will forward information (copy of the order, etc.) to
stakeholders this morning.  NPS is discussing with DOI and DOJ attorneys today to
determine how to respond.

Mike Murray
Superintendent
Cape Hatteras NS/ Wright Brothers NMem/ Ft. Raleigh NHS
(w)  252-473-2111, ext. 148
(c)  252-216-5520
fax 252-473-2595

CONFIDENTIALITY NOTICE
This message is intended exclusively for the individual or entity to which it is
addressed.  This communication may contain information that is proprietary,
privileged or confidential or otherwise legally exempt from disclosure. 
----- Forwarded by Mike Murray/CAHA/NPS on 07/18/2007 06:39 AM -----

"Bob Eakes"
<bobeakes@aginet.com>

07/17/2007 10:20 PM AST

    

    To:    <Mike_Murray@nps.gov>
    cc:    
    Subject:    Re: Hatteras Upcoming Workshop
Dates

Mike,
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 


NORTHERN DIVISION 


UNITED STATES OF AMERICA, ) 


) 
v. ) 


) 
VASILE MATEI, ) 


) 
Defendant. ) 


O R D E R  


This case was tried before the undersigned as a criminal trial on July 16,2007, at the 


regular criminal term of United States District Court at Elizabeth city; North Carolina. The 


Defendant, a resident of Virginia, was charged with operating a vehicle without due care on the 


Cape Hatteras National Seashore ("CAHA"). 


The alleged violation occurred on the afternoon of May 27,2007, a Sunday, and the mid- 


holiday day of the Memorial Day weekend. Testimony at trial included that of a United States 


Park Ranger, on duty at the time and location of the violation. The testimony established that 


there was traffic on a narrow strip of sand extending from the ramp in the vicinity of the Oregon 


Inlet Fishing Center, south and east along the oceanfront beach in the direction of Oregon Inlet, 


which is an open body of water connecting the Atlantic Ocean with the Albemarle, Parnlico, 


Croatan, and Currituck Sounds, through a tidal inlet. The area, consisting of sand dune and tidal 


beach, is characterized by a narrow passage along the beach south of the entry ramp and an 


expanding area of accreted sand. Since the construction of the high rise bridge on Highway 12 


across Oregon Inlet linking the south end of Bodie Island with the north end of Pea Island, the 
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areas had developed irregularly. All of the land on the south side of Bodie Island is within the 


National Seashore. 


This particular area is characterized as a fragile transitional over-wash area, which has 


historically been a valuable and declining resource for endangered shorebirds and turtles. In 


recent seasons, there have been extensive bird enclosure areas located throughout this area, and 


turtle nesting has traditionally taken place in this area. See generally, NATIONAL PARK SERVICE, 


PIPING PLOVER (CHARADRIUS MELODUS) MONITORING AT CAPE HATTERAS NATIONAL 


SEASHORE, 2006 ANNUAL REPORT (2006), available at: http://www.nps.gov/cahdnaturescience/ 


upload/2006%20PIPL%20Fina1%2OReport-2.pdf [hereinafter PIPING PLOVER ANNUAL REPORT]; 


NATIONAL PARK SERVICE, CAPE HATTERAS NATIONAL SEASHORE 2006 SEA TURTLE ANNUAL 


REPORT (2006), available at: http://www.nps.gov/caha~naturescience/upload/ 


2006%20Sea%20Turtle%20Fina1%20Report.pdf [hereinafter SEA TURTLE ANNUAL REPORT]. 


The testimony at trial established that United States Department of Interior pilots with the 


Park Service made an overflight on May 27 and counted approximately 1,200 vehicles located in 


the over-wash area. Because camping overnight is prohibited, all of the traffic was in transit at 


some point on the date of the violation. The Court takes judicial notice that at a minimum one 


occupant per vehicle was at the scene. Further, it is reasonably expected that there were two or 


more persons per vehicle in such a recreational setting, making between 2,500 and 5,000 people 


a reasonable estimate of the number of people crowded onto this narrow, fragile, environmentally 


sensitive area on the Sunday of Memorial Day weekend. 


On the date and time of the violation, Defendant attempted to drive a large four-wheel 


drive vehicle off the beach and into an area adjacent to the dunes, ultimately intending to exit on 
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the ramp. Because of the high volume of traffic resulting in degradation of the beach, there were 


deep ruts in the sand, some being feet in depth. Operating a vehicle in these conditions, only feet 


from with sun bathers, families and children on the beach creates a serious hazard for injury or 


death. The evidence at trial demonstrated that Defendant drove at a speed dangerous for 


conditions, traveling in an erratic and serpentine manner through the ruts in the sand causing 


spray of sand and danger to people on the beach. Defendant was cited for this behavior failing to 


drive with due care. After a hearing the evidence, the Court found beyond a reasonable doubt 


that the violation had been established. 


By executive order, President Nixon required that the Department of the Interior publish 


regulations defining specific trails and areas for the use of off-road vehicles "(ORV"). Exec. 


Order No. 11,644,37 C.F.R. 5 2877 (1972), as amended by Exec. Order No. 11,898,42 Fed. 


Reg. 26,959 (May 24,2977). The regulations to designate which areas are open to ORV traffic 


must promote safety for all users, minimize damage to public lands and wildlife, and take into 


consideration endangered or threatened species. 43 C.F.R 5 8342.1, The designation process 


must include public participation, and include local landowners and other interested parties. Id. 5 


8342.2. Once a plan is approved, areas and trails must be clearly identified so that the public will 


be aware of the applicable limitations. Id Operating a motor vehicle is prohibited except where 


the Park Service has specifically designated that ORV use is permitted, in accordance with the 


aforementioned regulations. 30 C.F.R. 4 4.10; 1 8 U.S.C. 5 357 1. Thus, where the Park Service 


fails to create a plan for ORV use, ORV is prohibited. 


CAHA does not have regulations in place to govern ORV traffic. Consequently, it is also 


a violation to operate a motor vehicle on Cape Hatteras National Seashore without prior authority 
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and is punishable by up to $5,000.00, six months in prison, or both. 18 U.S.C. § 3571. By 


permitting unregulated ORV traffic on CAHA, Defendant and others come dangerously close to 


accidents with pedestrians including children. Indeed, ORV traffic directly impacts attempts to 


protect endangered species from human encroachment. From April 1 to August 3 1, 2006, the 


Park Service recorded 47 ORV violations of barricaded closures for bird nesting areas. PIPING 


PLOVER ANNUAL REPORT 9. AS the home to five species of sea turtles, two of which are 


threatened and three of which are endangered, 23 ORV violations of sea turtle closed areas were 


recorded in the 2006 season. SEA TURTLE ANNUAL REPORT 1 1-1 2. Although the impact of ORV 


traffic on endangered species and risk to pedestrians is yet unmeasured, without an ORV plan in 


place, the Park Service is without the manpower to enforce many of the rules in place on heavily 


trafficked days like that of the date of violation. Accordingly, it is a violation to operate an ORV 


on CAHA without authority from the Department of the Interior or its designee, and Defendant 


must pay $1 00 fine and special assessment. 


SO ORDERED, this 1 7 day of July, 2007. 


&RRENCE W. BOYLE 
UNITED STATES 
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It is late and I don't do very well when I am angry.

 
Do you really think that Reg Neg is still on?

 
Sorry but you all allowed these people to participate.

 
Thanks for the help and I will pass around a hat for dates,

 
Bob Eakes
----- Original Message ----- 
From: Mike_Murray@nps.gov 
To: Bob Eakes 
Sent: Tuesday, July 17, 2007 8:54 PM
Subject: Re: Hatteras Upcoming Workshop Dates

Bob

Please send me suggested dates (or dates with obvious conflicts) and we will work it out. I
don't believe we are locked into the 3 date options mentioned by CBI, but it sounds like we
do need to consider other date options to make it work for everyone.                    
            
--------------------------
Sent from my BlackBerry Wireless Handheld

 ----- Original Message -----
  From: "Bob Eakes" [bobeakes@aginet.com]
  Sent: 07/17/2007 07:18 PM AST
  To: "tridge" <tridge@accesstoledo.com>; Sandra Hamilton; "Robin Knox"
<WNTI.rknox@wisperTEL.net>; "Robert Fisher" <rcf@fishercs.com>; "Patty Doerr"
<pdoerr@asafishing.org>; "Pat Field" <pfield@cbuilding.org>; "Ona Ferguson"
<oferguson@cbuilding.org>; "Natalie Perry" <nataliesusanperry@hotmail.com>; Mike
Murray; "Michael Nussman" <MNussman@asafishing.org>; "Mary Beth Charles"
<mbcharles@asafishing.org>; "Larry Hardham" <hardhead@embarqmail.com>; "jim price"
<jnp1942@charter.net>; "Jim Keene" <jkeene@franklineq.com>; "Gordon Robertson"
<GRobertson@asafishing.org>; "Forbes Darby" <Forbes.Darby@noaa.gov>; "'David
Joyner'" <djoyner@beldar.com>; Cyndy Holda; "Chris Salp" <chris@wildsalmon.org>;
"'Carla Boucher'" <attorney@ufwda.org>; "Carla Boucher" <ccboucher@cox.net>; CAHA
Superintendent; "'Allen Burrus'" <Allenb@co.dare.nc.us>
  Subject: Fw: Hatteras Upcoming Workshop Dates
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----- Original Message ----- 
From: Bob Eakes 
To: Mike Eng 
Sent: Tuesday, July 17, 2007 7:13 PM
Subject: Re: Hatteras Upcoming Workshop Dates

Hello Mike,

 
Thanks alot for the insight.  Maybe I could have been a little less direct but what the
heck. 

 
Could we not have been asked for which dates work best for us?  Us being the
members and that simply would have been a calendar which could easily be
explained because of tournaments and so on.  I would be glad to forward a calendar
which shows what is a quite busy time for our community.

 
Now, since you want to lecture me.  Go to the judge's order and his reasoning and
see if you see any of the members behind his rule.  I have heard this language
before and I really don't appreciate being jerked around.

 
Thanks,

 
Bob Eakes
----- Original Message ----- 
From: Mike Eng 
To: Bob Eakes ; tridge ; Sandra_Hamilton@nps.gov ; Robert Fisher ; Patty Doerr ; Natalie
Perry ; Michael Nussman ; Mary Beth Charles ; Larry Hardham ; Joyce Anderson ; Jim
Keene ; Gordon Robertson ; David Joyner ; Allen Burrus 
Cc: Pat Field ; oferguson@cbuilding.org ; rcf@fishercs.com ; Mike_Murray@nps.gov 
Sent: Tuesday, July 17, 2007 4:33 PM
Subject: RE: Hatteras Upcoming Workshop Dates

Bob,

 
Clearly you are frustrated with the choice of the proposed dates for the next
workshop. Nonetheless, I need to emphatically request that you refrain from making
abusive comments about the facilitation team. They are doing their very best to
accommodate and be responsive to many different perspectives and needs - not just
yours.
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At the last Negotiated Rulemaking workshop in May, when asked about the
scheduling of future meetings, folks generally indicated that the summer months
were their busiest time and to wait until the fall for the next meeting.

 
The facilitation team provided three options with the intention of identifying which
dates would work for most people. No dates will ever be perfect for everyone. To
charge that the facilitation team is being biased or stupid is simply not accurate.
Furthermore, I think you understand that personal attacks are not conducive to
establishing the kind of respectful and positive working relations that will be required
to jointly solve Cape Hatteras's ORV management challenges.

 
Once the Negotiated Rulemaking Committee is convened, the members will be
setting the schedule for their meetings. And again, no dates will be perfect for
everyone. But hopefully, the Committee will do their best to address the different
needs and scheduling constraints of members. Also, the designated Alternates will
be able to participate and ensure representation on those occasions when a
member is unable to attend.

 
I appreciate your consideration of my request for greater civility.

 
Sincerely,

 
Michael Eng
Senior Program Manager
U.S. Institute for Environmental Conflict Resolution
130 South Scott Avenue, Tucson, Arizona 85701
Telephone: 520.901.8542   Fax: 520.901.8543
Email: eng@ecr.gov  Website: www.ecr.gov

From: Bob Eakes [mailto:bobeakes@aginet.com] 
Sent: Monday, July 16, 2007 6:29 PM
To: tridge; Sandra_Hamilton@nps.gov; Robert Fisher; Patty Doerr; Natalie Perry;
Michael Nussman; Mike Eng; Mary Beth Charles; Larry Hardham; Joyce Anderson;
Jim Keene; Gordon Robertson; 'David Joyner'; 'Allen Burrus'
Subject: Fw: Hatteras Upcoming Workshop Dates

 
----- Original Message ----- 
From: Bob Eakes 
To: oferguson@cbuilding.org 
Sent: Monday, July 16, 2007 9:25 PM
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Subject: Re: Hatteras Upcoming Workshop Dates

None of these dates work for me.  You have selected, and I might add with alot of
bias or stupidity on your behalf, the two busiest weeks of the year for all of us.

 
You all are the most uncaring threeeeeee I have ever seen.

 
Bob Eakes
----- Original Message ----- 
From: Ona Ferguson 
To: bobeakes@AGINET.COM 
Sent: Wednesday, July 11, 2007 5:14 PM
Subject: Hatteras Upcoming Workshop Dates

Dear Proposed Participant, 

In order to keep momentum going while the approval of the committee is underway, we
would like to schedule the third negotiated rulemaking workshop dates. Please use the
survey link below to let us know which of three sets of days you can be available for a
meeting on the Outer Banks. We are choosing among: October 22-23, October 23-24, and
November 1-2. 

Please submit your response by Friday, July 20, and we will let you know soon thereafter
which of the dates works for the most people. 

Thanks very much, 

The Mediation Team 

Pat, Robert, and Ona 

oferguson@cbuilding.org 
Tel: 617-844-1127

http://www.zoomerang.com/survey.zgi?p=U274FEL93YA4 

opt-out | Learn More

If you do not wish to receive further surveys from this sender, click the link below.
Zoomerang will permanently remove you from this sender's mailing list.

I do not want to receive any more surveys and emails from this sender. 
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