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NEGOTIATED RULEMAKING COMMITTEE
2" Regulatory Negotiation Meeting

Draft Agenda
February 26, 27, 2008
Ramada Inn Plaza in Kill Devil Hills, NC

GOALS

Provide updates on recent activities

Approve subcommittee charters

Identify and discuss key substantive issues

Identify principles for guiding review of various options
Develop and organize work for coming month

Input from the public

DAY |, Tuesday, February 26
8:00 Breakfast

8:30 Welcome to All and Opening of the Meeting, Mike Murray, NPS, Designated
Federal Official (DFO)

8:45 Review agenda, approve January meeting summary, Facilitators and Agenda
Planning Committee

9:00 Updates and Status Reports
e NEPA Process

e Critical Habitat process (FWS)
e Related Litigation update
e Spring Planning by Park for Resource Management
e Other?
10:00 Update and Discussion of Socio-Economic Subcommittee Work
e Approve Charter
e Update on work to date
e Discussion
e Next steps
11:00 Break
11:15 Update and Plan from Agenda Planning Subcommittee

e Approve Charter

e Separating Management generally from Species Protection specifically
e Overview of “matrix” of issues

e Additions or changes to the issues “matrix”

12:00 Public Comment
Specific comments are requested on the following --
e What are the most important issues for the Committee to address?
e What information does the Committee need and why?



12:30

1:30

2:00
3:15
3:30
5:00
5:30

Evening
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Working Lunch (Members review matrix)

Identifying the Issues

e Use matrix to prioritize key issues for discussion

e Organize discussion for full Committee and/or small groups
Begin discussing key issues

Break

Continue discussion of key issues

Summary of Day and Closing Remarks

Adjourn

Caucus group discussions

DAY Il, Wednesday, February 27

8:00

8:30

8:45

10:45

11:00

12:00

12:30

1:30

2:30

2:45

3:45

Breakfast

Review of Day | and Agenda for Day Il
Facilitators and Agenda Planning Committee

Continue discussion of key issues
Break
Continue discussion of key issues

Public Comment
Specific comments are requested on the following --

e Key issues discussed by the Committee at the meeting

e What principles should guide the Committee’s review of options?

Lunch
Discussion of Principles to Guide Review of Options
Break

Planning for future meetings

e Agenda topics for next meeting - March 18,19
Additional subcommittees?

Action items

Other?

Summary and Closing Remarks
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4:00 Adjourn
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ORV MANAGEMENT ISSUES

ISSUE DEFINITIONS POSSIBLE PURPOSES, INTERESTS & IMPOR-
QUESTIONS TANCE
(H,M,L)
Accessibility e Access to the Park for many different uses | ¢ Enjoyment and use of the National Park
and many different users, ranging from for all.
kinds of activities to kinds of access e Provided within limitations imposed by
(vehicular, pedestrian, etc.) to varying statute, including carrying capacity and
socio-economic users. non-impairment of resource.
e In the context of ADA, readily accessible | e Provide universal access pursuant to the
to and usable by individuals with recently approved Access Board
disabilities to the extent practicable. guidelines for outdoor developed areas,
including beaches.
e Allow ORV use to facilitate access for
persons with disabilities to locations that
are not otherwise open to ORV use?
Carrying e The number of persons and/or the amount, | ¢ To help manage users and uses.

Capacity/numbers

size and type of vehicles allowed to enter,
be brought into, remain in, or be used
within a designated geographic area or
facility while sustaining the desired
resource and visitor experience
conditions.

e Requires accurate counting and statistics.

e To help manage resource and visitor
experience impacts, particularly in
popular and highly used locations

e To provide opportunities for diverse
experience, including solitude..

e To adhere to NPS explicit statutory
requirement to implement carrying
capacity in each unit of the system.

Closures
(management aspects,
not the closure
decision)

e Restriction or prohibition of access by
some or all kinds of users and uses.

e Typically, an area delineated by signs
and/or posts to prohibit certain kinds of
access.

e Under current CAHA policy, only 3 types

of closures are identified: seasonal ORV
closures, i.e. village beach summer
closures, ORV safety closure, i.e. too
narrow a beach for driving, and resource
closure, i.e., protecting piping plover
breeding, nesting, hatching, etc.

NOTE: To be used for Committee discussion purposes only. Not intended to be complete, final, nor serve as any formal document or

record of the Committee.
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DRAFT
2/19/08
ISSUE DEFINITIONS POSSIBLE PURPOSES, INTERESTS & IMPOR-
QUESTIONS TANCE
(H,M,L)
Fees A sum (user fee, tax, cost of doing e Fees collected can be used to support the
business) paid for a particular activity, costs of administering the activity and/or
service, privilege or program. operating the program.
A fee may be attached to a permit or e Comply with the Federal Lands
license system or a general recreational Recreation Enhancement Act.
fee for all visitors. e 80% retained under FLREA authority
(e.g. lighthouse and Wright Bros)
e Could tax dollars be sufficient rather than
charging additional fees?
Parking An accommodation intended for stopping | e Provide ready access to the beach for

and leaving a motor vehicle, in this case
presumably to walk or wheelchair to the
beach.

CAHA has about 1,000 established beach
parking spaces.

pedestrians.

Manage traffic.

Provide more choice for visitors on how
they access the beach.

Provide access to at least some beaches
without vehicles on that beach.

Permits, licenses,
passes, or cards

Permit means a written authorization to
engage in uses or activities that are
otherwise prohibited, restricted, or
regulated.

License is a formal permission from a
government or other constituted authority
to do something, e.g., driver’s license
(NPS does not use them term “license” for
the kinds of authorizations it issues).
Card is a means to identify an individual
or vehicle.

Pass is a means to allow passage or

One or more of the following might be intent:

What requirements are there (or not) to
obtain?

Can one issue outside the Federal Lands
Recreation Enhancement Act?

Collect accurate data on uses and users.
Collect fees.

Ensure basic levels of education and
understanding (i.e., test before you are
issued one).

Enforcement tool.

NOTE: To be used for Committee discussion purposes only. Not intended to be complete, final, nor serve as any formal document or

record of the Committee.
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ISSUE DEFINITIONS POSSIBLE PURPOSES, INTERESTS & IMPOR-

QUESTIONS TANCE
(H,M,L)
access. e Restrict or limit types of vehicles, access,
e Could be a personal or vehicular Oor uses.
e Could be daily, weekly, seasonal, and/or | ¢ A possible tool for managing carrying
annual capacity
o Differentiate users and uses

Ramps o Generally refers to any ORV access route | o Facilitate people and vehicles on & off the
between the paved road and the beach beach
corridor. e Protect dunes/berm from damage from

e Originally involved traveling up and over random driving over to the beach.
the man-made berm over a man-made e Ramps can also provide universal access
lattice structure (“ramp”). for others without vehicles, such as
motorized wheelchairs.

Routes e A route is an officially designated travel e To meet the requirements of 36 CFR 4.10
area or corridor (in this case for ORVs) (b) which requires that ORV use is
that is other than a Park road. authorized only on “routes and areas™

e A Road is the main-traveled surface of a designated for ORV use.
roadway open to motor vehicles and e To provide and protect vehicular access
owned, controlled or otherwise and potentially protect other uses and
administered by the NPS or other resources as well.
government entity. e To manage off-road driving effectively
and clearly.

Seasons e A period of the year characterized by e Resource needs, visitation and related
certain conditions (e.g., spring, summer, management consideration vary by season
fall; wildlife breeding season, etc.) and may need to be addressed differently

at different times of year

Times of Day e Specific: Hours on the clock e To protect resources (nighttime turtle

e General: Daytime, nighttime; dawn, dusk,
etc.

behavior).
e To increase public safety.

NOTE: To be used for Committee discussion purposes only. Not intended to be complete, final, nor serve as any formal document or

record of the Committee.
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ISSUE DEFINITIONS POSSIBLE PURPOSES, INTERESTS & IMPOR-
QUESTIONS TANCE
(H,M,L)
Village beaches e NPS-owned strip of ocean beach frontage | ¢ Management may seek to protect public
immediately adjacent to non-NPS lands safety and provide certain kinds of visitor
fronting the Hatteras villages of Rodanthe, experience.

Waves, Salvo, Avon, Buxton, Frisco, and
Hatteras. There is no “village beach” on
Ocracoke since the village is situated well
away from the ocean with a large buffer
of NPS land between the village and the
ocean.

e Typically high-density population as
compared to elsewhere with often very
diverse desires for beach use.

NOTE: To be used for Committee discussion purposes only. Not intended to be complete, final, nor serve as any formal document or
record of the Committee.
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ENFORCEMENT ISSUES
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ISSUE DEFINITIONS POSSIBLE PURPOSES AND INTERSTS | IMPOR-
TANCE
(H,M,L)
Beach fires e Fire on the beach. Protect sea turtle hatchlings
e Tradition on Cape Hatteras. Protect against false crawls or
e An authorized fire built on the beach. 36 discouraging female sea turtles from
CFR 2.13 (a) (1) states it is prohibited to coming ashore to nest
light or maintain a fire, except in Reducing enforcement problems (late
designated areas or receptacles and under night gatherings around beach fires can
conditions that may be established by the become problematic)
superintendent. CAHA Superintendent’s Is this part of an ORV management plan?
Compendium states ....
Fines and Penalties e Penalty set by, assessed by and paid to the Provides ramifications, costs, or sanctions

court for violating park regulations. Fines
are set by the court and are not under the
direct control of NPS.

NPS may periodically recommend a fine
schedule to the court and NPS rangers
have some discretion in determining
whether to issue a warning or a ticket
Penalty for violation (degree, number of
cumulative, etc. including revocation of
permit or driving privileges)

for violations of laws and rules (obey or
pay).

Frequency & kind of o
law enforcement and/or | e
patrols

Frequency = how often patrols occur.
“Kind of patrol” = the purpose, objective
or methodology of the patrol and/or the
type of personnel who perform the patrol
(e.g., law enforcement vs. resources

Increased patrol presence generally results
in improved compliance with rules and
regulations.

Amount of staffing is limited by funding.
Any plan/regulations must be realistic in

NOTE: To be used for Committee discussion purposes only. Not intended to be complete, final, nor serve as any formal document or

record of the Committee.
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ISSUE DEFINITIONS POSSIBLE PURPOSES AND INTERSTS | IMPOR-
TANCE
(H,M,L)
management patrol; random patrol vs. terms of implementation.
scheduled patrol, etc.)? e Can non-NPS individuals or organizations
have a role?
Speed limits e Limits on driving speeds, often in e Protect public safety as well as resources
particular areas such as schools, protection.
campground, routes, and roads. e Too low a speed may result in ORV
drivers having difficulty maintaining
traction and momentum in soft sand. Too
high a speed may result in ORV drivers
losing control of their vehicle, increased
safety hazard in congested areas, and/or
increased incidence of wildlife hit or
disturbed by vehicles.
Warnings e Verbal or written notification madetoan | e A important tool to show understanding to

individual by a ranger that a violation of
park regulations has occurred.

e Does not carry a fine or require a court
appearance. A record of a warning may
or may not be kept on file.

first time offenders, separate mistakes and
errors from disobedience, and signal that
the Park seeks compliance from and not
punishment of users.

e Warnings are a traditional part of a
“progressive” law enforcement program.
NPS operates under the philosophy of
using the “lowest effective level” of
enforcement. For example, if a warning
for a minor first offense corrects the
behavior, then a warning is effective. If a
blatant or serious offense occurs, a
violation notice or an arrest may be the
lowest effective level.

NOTE: To be used for Committee discussion purposes only. Not intended to be complete, final, nor serve as any formal document or

record of the Committee.
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ISSUE DEFINITIONS POSSIBLE PURPOSES AND INTERSTS | IMPOR-
TANCE
(H,M,L)

Weight limits and other
vehicle characteristics

e Limits or restrictions on the size, weight,
or load of vehicles.
e Other limits might include tire size,

pressure, and safety equipment on-board.

e Defining which vehicles are legal?
“street-legal” primarily for access, or
others such as dune buggies, ATVs, etc.,
and to what end? Access? Recreational
driving?

e Vehicle weight is relevant on man-made
transportation structures such as paved
roads and bridges to protect them.

e On sand trails, vehicle weight as well as
tire width, air pressure and moisture and

firmness of the sand will affect “flotation”

of the vehicle on sand.

NOTE: To be used for Committee discussion purposes only. Not intended to be complete, final, nor serve as any formal document or

record of the Committee.
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NON-REGULATORY ISSUES

ISSUE DEFINITIONS POSSIBLE PURPOSES AND INTERSTS | IMPOR-
TANCE
(H,M,L)
Education e To learn, understand, or be made aware. e The users can learn to appreciate the
e Generally sought to ensure users different aspects of the beach, who uses it
understand the reasons or intent behind and why they use it. May also provide
rules and regulations in order to increase history of area or uses.
compliance. o Instill respect for and value in the Park
and its resources.
e Education is generally accepted as an
effective tool for increasing compliance
with regulations and requirements.
Mapping e The act of making a paper or electronic e Maps are often helpful in communicating
representation of selected features of part location-oriented information.
of the earth. ¢ In a dynamic environment, the landscape
can change frequently and quickly and
make current maps obsolete.
e Electronic geospatial information systems
offer the opportunity for more rapid
updates, but require funding for staff and
equipment.
Outreach e The act of proactively initiating contact e Means to increase education about Park
with and providing information and features, Park rules, varying Park uses and
education to target audiences. history, park resources and values.
Signage e Inscribed board, placard or the like e Increase awareness of rules, regulations,

bearing information for public view.

e May include safety, regulatory,

educational, or interpretive information.

history, park purposes, natural areas, etc.
e Encourage compliance with rules &
regulations (related to closures).

NOTE: To be used for Committee discussion purposes only. Not intended to be complete, final, nor serve as any formal document or

record of the Committee.
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PRINCIPLES THAT MIGHT GUIDE ANALYSIS OF MANAGEMENT OPTIONS
Administrative ease (in terms of cost, number of personnel, complexity, etc.)
Enforceability (how complex, how much cost, how many personnel, etc.)
Clarity and consistency (easy to understand by public and enforce by Park)
Fairness (in terms of uses, socio-economic groups, other factors)

Protecting access

Protecting natural resources

Reducing conflicts

Ensuring visitor safety

Providing for a variety of appropriate visitor experiences

Providing ability to manage adaptively

Other?

NOTE: To be used for Committee discussion purposes only. Not intended to be complete, final, nor serve as any formal document or
record of the Committee.
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Negotiated Rulemaking Advisory Committee for
Off-Road Vehicle Management at
Cape Hatteras National Seashore

Agenda Planning Subcommittee Charge

Charge: The agenda planning subcommittee will assist the facilitators in developing constructive,
focused proposed agendas for plenary meetings of the Committee.

Intent: Agendas developed with Members of the Committee will be more effective, informed, and
useful than those developed only by the facilitators or the NPS.

Work: The subcommittee’s individual members will provide advice and assistance on upcoming
Committee agendas. That advice may include the topics to be covered, the sequence of the topics,
consideration for any technical expertise that may be needed, timing related to breaks, public
comment, and other activities, start and end times, framing of issues, and how the agenda relates to
the broader workplan of the Committee. All agendas will be considered draft until the Committee
approves them at the beginning of each Committee meeting.

Composition: The subcommittee will include a small, diverse membership:
e Carla Boucher
e Destry Jarvis
e Warren Judge
e Mike Murray
e The facilitators (Patrick Field and Robert Fisher)

Attendance: Subcommittee participants are encouraged to participate as actively as possible in all
subcommittee phone calls. Should a designated participant be unable to attend, they may ask their
Committee counterpart to participate in their place. If Committee counterparts attend
subcommittee meetings at the same time as the designated participant from their stakeholder
group/seat, they are expected to observe rather than actively participating. Should both Members
from a stakeholder group/seat be unable to attend, the subcommittee participant may ask a
colleague from outside the Committee membership to listen in and take notes for them.

Groundrules: Committee groundrules apply to all subcommittee meetings and calls.

Frequency: The subcommittee will likely meet via conference phone 1 to 2 times between
Committee meetings.

Subcommittee Parameters: Please note the following from the Committee’s approved
Groundrules regarding subcommittees in general: “The Committee, in consultation with the DFO,
may form subcommittees or work groups to advance discussion, generate options, and develop
preliminary proposals. Subcommittees or work groups must be created by the full Committee, have
a clear charge, and ensure participation of a diversity of interests. Any subcommittee or work group
is not a decision body. Alternates may participate actively in subcommittees and workgroups. Non-
Committee members may participate on subcommittees or workgroups as determined by the full
Committee.”
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Negotiated Rulemaking Advisory Committee for
Off-Road Vehicle Management at
Cape Hatteras National Seashore

Socio-Economic Analysis Subcommittee Charge

Charge: The socio-economic analysis subcommittee will provide input to the Committee regarding
(1) the three socio-economic analyses (benefit-cost analysis, regional economic impact analysis, and
small business impact analysis) that will be conducted during the Rulemaking and concurrent
National Environmental Policy Act INEPA) processes, and (2) any previously conducted studies
and sources of data that might be incorporated into the socio-economic analyses.

Intent: Socio-economic analysis conducted with advice from a subcommittee composed of diverse
individuals and perspectives will help ensure work that is professionally and technically credible,
legitimate in the eyes of diverse stakeholders, and salient and relevant to the policy, regulatory, and
management issues at hand. The goal is to eliminate, to the extent possible, conflict over dueling
studies, or who conducted a study, or how it was conducted, and instead to enable the Committee to
focus on the interpretation of data and the conclusions to be drawn.

Work: The subcommittee’s individual members will provide individual advice on the three socio-
economic analyses that the NPS and its contractors will conduct and may also recommend to the
Committee such items as who might best conduct the work, what additional studies may be needed,
and any limitations and concerns regarding work that is underway or completed. Issues and areas
that may be covered include, but are not limited to:

e Background information, including details and context for the current situation and the
aspects of the proposed alternatives that are most important in terms of impacts on different
types of visitors and businesses;

¢ Who might do the analysis, and who might review or comment on survey instruments and
the administration/analysis plan;

e Sources of information or data;

e Comments on existing data, including what issues might have been missed due to data
collection methods, how questions were asked, or analysis of the data;

e Whether to conduct a visitor survey, and if so the topics on which questions would be asked,
recruiting strategies and locations

e Estimates used in the analysis;

e Limitations to the analysis;

e Any “peer review” of work that might be useful;

e Once the draft analysis is completed, the scenarios and conclusions; and

e Other
The Committee understands that the socio-economic analyses and the above issues and areas are
governed by requirements and guidance from the Office of Management and Budget (OMB).

Composition: The subcommittee will include a small, diverse membership:

e Patty Doerr e (Carolyn McCormick
e David Esham e Jason Rylander
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e Bill Foster e Judy Swartwood
e Burnie Gould o Jeff Wells
e Sandy Hamilton e DPat Weston

e Scott Leggat

Attendance: Subcommittee participants are encouraged to participate as actively as possible in all
subcommittee phone calls. Should a designated participant be unable to attend, they may ask their
Committee counterpart to participate in their place. If Committee counterparts attend
subcommittee meetings at the same time as the designated participant from their stakeholder
group/seat, they are expected to observe rather than actively participating. Should both Members
from a stakeholder group/seat be unable to attend, the subcommittee participant may ask a
colleague from outside the Committee membership to listen in and take notes for them.

Groundrules: Committee groundrules apply to all subcommittee meetings and calls.

Interaction with NPS and its Contractors: The Committee understands that the ultimate
responsibility for the quality and completeness of economic and other analyses rests with the
National Park Service under the guidance, where required, of OMB. Thus, the subcommittee and
Committee will provide input on an analysis, and the analysis shall remain the sole product and
responsibility of the National Park Service and its contractors. It is essential for the integrity of the
NEPA and Rulemaking process that all studies are considered independent from any undue
influence, technically competent, meet the requirements of OMB, and are defensible in a court of
law.

Technical Advisors: Upon consent of the subcommittee, individual subcommittee participants
may be assisted and accompanied by technical advisors whom they know and trust. All such
advisors must inform the subcommittee of their professional credentials, indicate who they have
worked for in the past, disclose any potential conflicts of interest (e.g. interests in property or
businesses on the Outer Banks), and abide by all the groundrules of the Committee.

Frequency: The subcommittee will likely meet via conference call or in-person 1 to 2 times
between Committee meetings, as needed.

Subcommittee Parameters: Please note the following from the Committee’s approved
Groundrules regarding subcommittees in general: “The Committee, in consultation with the DFO,
may form subcommittees or work groups to advance discussion, generate options, and develop
preliminary proposals. Subcommittees or work groups must be created by the full Committee, have
a clear charge, and ensure participation of a diversity of interests. Any subcommittee or work group
is not a decision body. Alternates may participate actively in subcommittees and workgroups. Non-
Committee members may participate on subcommittees or workgroups as determined by the full
Committee.”



0074641

Negotiated Rulemaking Advisory Committee for
Off-Road Vehicle Management at
Cape Hatteras National Seashore

Final Groundrules

I. Purpose and Enabling Statement

The Committee’s function is to assist directly in the development of special
regulations for management of off-road vehicles (ORVs) at Cape Hatteras National
Seashore (which is the name used by the National Park Service, and for purposes of
these Groundrules is referred to as the Seashore).

The Cape Hatteras National Seashore also is referred to as Cape Hatteras National
Seashore Recreational Area in the United States Code. The enabling act establishing
Cape Hatteras National Seashore was amended in 1940 to substitute the name Cape
Hatteras National Seashore Recreational Area for Cape Hatteras National Seashore
and added the proviso permitting hunting. 16 U.S.C. {459a-1 reads in part as follows:
“...And provided further, That the legal residents of villages...shall have the right to earn
a livelihood by fishing within the boundaries designated by the Secretary of the
Interior, subject to such rules and regulations as the said Secretary may deem
necessary in order to protect the area for recreational use... And provided further, That
hunting shall be permitted, under rules and regulations as may be prescribed by the
Secretary of the Interior in conformity with the Migratory Bird Treaty Act....” 16
U.S.C. § 459a-2 provides that “Except for certain portions of the area, deemed to be
especially adaptable for recreational uses, particularly swimming, boating, sailing,
fishing, and other recreational activities of similar nature, which shall be developed
for such uses as needed, the said area shall be permanently reserved as a primitive
wilderness and no development of the project or plan for the convenience of visitors
shall be undertaken which would be incompatible with the preservation of the unique
flora and fauna or the physiographic conditions now prevailing in this area....” The
Committee acknowledges that the designation Cape Hatteras National Seashore or
Cape Hatteras National Seashore Recreational Area has no legal or practical
consequence related to the Negotiated Rulemaking.

Executive Order 11644, as amended by Executive Order 11989, requires certain
Federal agencies to publish regulations that provide for administrative designation of
the specific areas and trails on which ORV use may be permitted. In response, the
National Park Service (NPS) published a general regulation at 36 CFR § 4.10, which
provides that each park that designates routes and areas for ORV use must do so by
promulgating a special regulation specific to that park. It also provides that the
designation of routes and areas shall comply with Executive Order 11644, and 36
CFR § 1.5 regarding closures. The Committee will negotiate to reach consensus on

Cape Hatteras Negotiated Rulemaking Advisory Committee Groundrules Page 1
Adopted by the Committee on January 4, 2008
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concepts and language to be used as the basis for a proposed rule, to be published by
the NPS in the Federal Register, governing ORV use at the Seashore. The duties of the
Committee are solely advisory.

II. Obijectives and Scope of Committee Activities

The Committee will serve as an integral part in the NPS development of a proposed
special regulation for ORV management at the Seashore. With the participation of
knowledgeable affected parties, the NPS expects to develop a practical approach to
addressing ORV management and visitor experience issues related to: 1) access to
beach areas for fishing and other recreational activities; 2) provision of a variety of
visitor experiences on the beach including both ORV and non-ORYV experiences; 3)
public safety; and, 4) protection of beach environments and their associated plant and
wildlife communities.!

Within the constraints of NPS statutory and policy responsibilities to conserve natural
and cultural resources and values and to provide for their enjoyment in a manner that
will leave them unimpaired for the enjoyment of future generations, the Committee
will evaluate and address key issues possibly including, but not limited to: 1) the
designation of specific ORV routes and areas; 2) the periods of the year and times of
day during which ORVs may be operated on those routes and areas; 3) other
conditions that govern the operation of ORVs at the Seashore; and, 4) other
management options for accessing the beach (e.g., walkovers and shuttles). Special
ORYV regulations for the Seashore would identify criteria used to designate
appropriate ORV use areas and routes and would establish consistent ORV
management practices and procedures that include the ability to adjust ORV
management in response to changes in the Seashore’s dynamic physical and biological
environment.

The primary focus of the Committee’s work shall be developing a consensus
recommendation on the special regulation. The Committee may also provide input,
though not necessarily a consensus recommendation, on related matters. The Charter
states the Committee may provide input on "aspects of protected species
management that may affect or be affected by ORV management and that are within
the scope of the draft ORV Management Plan/Environmental Impact Statement
being prepared concurrently with the proposed special regulations” or that directly

! The Committee notes that other recreational activities include, but are not limited to: beach
walking, birding, dog walking, horseback riding, kayaking, kite boarding, paddle boarding,
photography, picnicking, sailing, shelling, stargazing, sunbathing, surfing, swimming, volleyball,
wildlife viewing and wind surfing. The Committee also notes there are numerous active and passive
uses of the beach and the beach may be used everyday, day and night. The foregoing list is
intended to be illustrative, and not a complete list, of all recreational activities on the beach.

Cape Hatteras Negotiated Rulemaking Advisory Committee Groundrules Page 2
Adopted by the Committee on January 4, 2008
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relate to the implementation of the Seashore's Interim Protected Species Management
Strategy.

With respect to the parallel NEPA process NPS is conducting, information and input
from the Committee may be incorporated; however, the content of NEPA
documents and the NEPA process are the sole responsibility of the NPS. In this
sense, rule making activities of the Committee and the conduct of the NEPA process
are complementary rather than formally collaborative, with information flow between
the two processes encouraged at appropriate points.

III. Negotiation Parameters

A. The focus and starting point of the negotiated rulemaking needs to be on Aow
to manage ORV use on CAHA consistent with all applicable laws, regulations,
orders, and policies, rather than /f there will be any ORV use on the beach at
CAHA. The proposed regulation developed by the Negotiated Rulemaking
Committee (Committee) and recommended to NPS must: (a) be consistent
with and comply with all applicable laws, regulations, Executive Orders, and
NPS-wide policies, (b) provide for a diversity of visitor experience, (c) include
enforceable mechanisms to manage ORV use; and (d) be implementable.

B. To the greatest extent possible, the Committee should build a new
management approach to ORV use “from the ground up” that is not
necessarily limited to the current Interim Protected Species Management
Strategy or any other earlier management approaches. To meet the
requirements of the National Environmental Policy Act NEPA) and to
generate new approaches and potential solutions, participating organizations
and their representatives need to be willing to explore a range of management
options and scenarios, even if they at least initially find those options
unappealing or highly unlikely to be acceptable to their constituents.

C. Management of ORV use at Pea Island National Wildlife Refuge (PINWR)
will not be included in the negotiated rulemaking process, as the Refuge is
under exclusive administration of the USFWS rather than NPS and under a
different set of laws and regulations [16 USC § 668dd(a)(1)].2

2 The Committee acknowledges that for a number of years ORVs were allowed on PINWR,
however those miles have been lost to ORV use. While management of that area is outside the
scope of the plan/EIS and regulatory negotiation, the Committee takes official notice of this
reduction in the original area open for access by ORV. The Committee also notes that the USFWS
has prohibited off-road driving within the Refuge since the mid-1970’s.

Cape Hatteras Negotiated Rulemaking Advisory Committee Groundrules Page 3
Adopted by the Committee on January 4, 2008
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Participation

The Committee consists of individuals representing interests, organizations or
stakeholder groups. Committee members are responsible for expressing the
views of their constituency rather than their personal views.

Each organization or stakeholder group shall be represented (“hold a seat”) by
a principal and may also be represented, in the absence of the principal, by an
alternate. As used in these groundrules, the term “members” includes
principals and alternates. The Secretary of the Interior must appoint all
members. In the absence of the principal, an alternate will serve as a
representative for the member organization or group and assumes all the rights
and responsibilities of the member at the table.

The members of the Committee are considered those members (principals or
alternates) who are present at the time of deliberation and decision.
Consensus is determined by those members (be they the principal or the
alternate per “seat”) present for the decision. Consensus reached during the
presence of an alternate and in the absence of a principal will be binding upon

the principal.

Alternates have an important and valuable role in the process. They should
stay abreast of all discussions, issues, and information and be able to represent
fully their principal in that principal’s absence. They may “exchange” seats
with their principal, as appropriate, when the alternate has a unique knowledge
or perspective to share. Alternates may also participate actively on
subcommittees created by the Committee.

The principal and alternate shall represent an organization or stakeholder
group for the purposes of deliberating, reaching consensus, and obtaining
ratification of consensus decisions. As ratification is an important step in
completing the Committee’s work, principals must keep the Committee
apprised of the method for seeking ratification from their respective
organizations or stakeholder group. The facilitators will work with the
principals to ensure that ratification can be accomplished within the
Committee’s schedule.

V. Decision Making

A. The Committee will operate by consensus, which the Committee defines as
unanimous concurrence of the principals, or in the absence of the principal,
his or her alternate. Members may also “abstain” or “stand aside” and not
offer their consent, but refrain from blocking agreement and will thus also
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refrain from future negative comment or action on the consensus.
Abstaining/standing aside members shall not be counted in determining if
consensus has been reached.

Members should not block or withhold consensus unless they have serious
reservations with the approach or solution that is proposed for consensus.
Consent means that members can at least “accept,” however reluctantly, the
package agreement that emerges.

If both the principal and the alternate are absent from a meeting in which
consensus will be deliberated or decided, the absences will be equivalent to not
dissenting.

If representatives disagree with the approach or solution proposed, they
should make every effort to offer an alternative satisfactory to all members.

All consensus agreements reached during the negotiations will be assumed to
be tentative agreements until members of the Committee reach final
agreement. Once final consensus is achieved, Committee members may not
thereafter withdraw their consensus.

Agreement

A.

The goal of the Committee is to develop a Consensus Agreement Report that
reflects a final consensus by the Committee on the concepts and language to
be used as the basis for a proposed special regulation.

If the Committee reaches consensus as defined in V.A. above, at the
conclusion of the negotiations, the Committee shall transmit to NPS the
Report containing the concepts and language to be used as the basis for a
proposed special regulation. NPS will use this Report as the basis for its
notice of proposed rulemaking. Prior to submitting a proposed special
regulation for federal review approval, and publication in the Federal Register,
NPS will circulate a draft to the Committee to check for consistency with the
report. The facilitators will be available to work with the Committee to help
resolve any differences of opinion about consistency. If informal discussion
does not resolve the differences, the Committee may be reconvened to resolve
outstanding issues.

If NPS or DOI alter the proposed special regulation in its final issuance after
being checked for consistency as in VI.B. above, Committee members may
comment positively or negatively on those particular changes.
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D. After the Committee concurs that the language of the proposed rule is
consistent with the Consensus Agreement, the National Park Service will
submit the proposed rule for review, federal approval, and publication in the
Federal Register. If possible, public review for the required NEPA draft
Environmental Impact Statement will be concurrent with publication of the
proposed rule for public comment. If a final consensus is reached on all issues,
NPS will identify the Consensus Agreement as the preferred alternative in the
NEPA process.

E. Committee member organizations and their representatives will refrain from
opposing or commenting negatively on the consensus-based language during
the rulemaking process and any associated processes and will encourage that
their constituents do the same.

F. If the Committee does not reach consensus on a proposed rule, Committee
members will explore the basis of the disagreement(s), and the associated
reasons for the differences of opinion, and will discuss what if anything to
report to NPS about the Committee’s efforts. As envisioned by the
Negotiated Rulemaking Act, the Committee, through the facilitators, may
transmit to NPS a report specifying any areas in which the Committee reached
agreement, as well as the explanation for the disagreements, a description of
the interests that must be satisfied to reach an agreement, and if possible, ways
to address the differences. If a non-consensus report is submitted to NPS, and
as permitted by the Negotiated Rulemaking Act, any Committee member may
include as an addendum to the report additional information,
recommendations, or materials.

G. If the Committee reaches final consensus on some but not all of the issues,
NPS will, to the extent possible, include those areas of consensus in the
proposed rule and duly consider the dialogue and proceedings generated by
the negotiated rulemaking process. Committee member organizations and
their representatives may oppose or comment negatively on those aspects of
the proposed rule that are not based on a final consensus.

H. If a final consensus is not reached on all issues, NPS will endeavor to
incorporate all areas of consensus into the preferred alternative developed by
the NPS to the degree they are compatible with other elements of the
preferred alternative.

L Stakeholders should note that final, formal rulemaking requires review and
approval by various federal entities that are beyond the authority of the
National Park Service. These other government entities include the Office of
Management and Budget, the Fish and Wildlife Service the Secretary of the
Interior, and the President.
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VII. Committee Meetings

A.

The negotiations will be conducted in accordance with the Federal Advisory
Committee Act (FACA).

All meetings of the full Committee will be announced in the Federal Register
prior to the meeting and will be open to the public. Brief opportunities for oral
public comment will be provided at each meeting. The Committee is not
expected to respond to these comments during the oral public comment
period. The time and manner of such comments shall be as determined by the
facilitators. Members of the public will be permitted to file written comments
to the Committee before or after meetings. Comments provided to the
Committee will become part of the public record.

Summaries of Committee meetings will be prepared by the facilitators and,
after review and approval by the Committee, will be made available to the
public. The summaries will identify points of tentative agreement and final
agreement and generally be written without attribution. The summaries are
not intended to be transcripts or detailed meeting minutes, but summaries of
key points, issues, and ideas.

Members may request of the facilitators caucuses by and among subgroups of
Committee members for the purpose of discussion at any time. The
facilitators also may request caucuses. No decisions, however, can be reached
outside of full and public Committee deliberations.

The Committee, in consultation with the DFO, may form subcommittees or
work groups to advance discussion, generate options, and develop preliminary
proposals. Subcommittees or work groups must be created by the full
Committee, have a clear charge, and ensure participation of a diversity of
interests. Any subcommittee or work group is not a decision body. Alternates
may participate actively in subcommittees and workgroups. Non-Committee
members may participate on subcommittees or workgroups as determined by
the full Committee.

The facilitators will be responsible for developing an agenda for all meetings of
the Committee and the agenda will be distributed ahead of time. This agenda
will be developed in consultation with the Committee and under FACA must
be approved by the DFO.

The Committee, in consultation with the DFO, may accept technical assistance
from representatives of other organizations. The Committee by consensus

Cape Hatteras Negotiated Rulemaking Advisory Committee Groundrules Page 7
Adopted by the Committee on January 4, 2008



0074648

may also seek technical assistance from its members’ own organizations. Areas
in which technical assistance may be requested could include beach driving
etiquette and outreach, pedestrian access, handicapped access, and safety.
Technical advisors have no authority to make decisions on behalf of the
Committee, nor can they report directly to the NPS.

VIII. Safeguards for Members and Representatives on the Committee

A.

Any member of the Committee may withdraw from the negotiations at any
time by notifying the DFO in writing.

All members must act in good faith in all aspects of these negotiations.
Members agree that specific offers made in open and frank problem-solving
conversations will not be used against any other member in future litigation or
public relations. Good faith requires that individuals not represent their own
personal or organization’s views as views of the entire Committee, and that the
views and opinions they express in the Committee deliberations are consistent
with the views they express in other forums. Members and alternates
understand that a decision to take legal, political or media action may seriously
compromise negotiations.

Participating organizations and their representatives commit to making the
negotiated rulemaking process the primary and central focus of their efforts to
address issues related to ORV use on the Seashore and to voluntarily curtail
using other means to influence the proposed regulations during the negotiated
rulemaking process. This does not mean participating organizations are
relinquishing or waiving any legal rights. Principals and alternates understand
that a decision to take legal, political or media action may seriously
compromise good faith negotiations.

Members commit to the principles of decency, civility, and tolerance. Parties
must be willing to envision and shape a future for all users and people
interested in the Seashore, including descendents of families living on the
Outer Banks when the Seashore was established, current property owners and
visitors, and those that care about the accessibility, ecology, or preservation of
the national seashore and national parks. Parties also must be willing to accept
there are different views (locally, regionally, and nationally) and the different
stakeholders each have a legitimate interest and right to be part of determining
the solutions. Committee representatives must exercise leadership within their
respective constituencies to foster a climate of joint problem solving on the
Committee and publicly, to keep their constituencies informed, and to ensure
their constituents support rather than undermine the process.
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E. Committee members will not attribute statements to others involved in this
negotiated rulemaking, seek to present or represent the views or position of
other members or alternates, nor attempt to speak on behalf of the Committee
as a whole in or to the media. “Media” for these purposes includes the press,
television and radio, websites, and any other public information distribution
mechanism. Committee members will abide by these groundrules in all
communications during the negotiated rulemaking process in and out of
Committee meetings. The Committee, in consultation with the DFO, may
appoint a media point of contact, if it so desires.

F. NPS or the Committee, with the facilitators, will periodically review and assess
the Committee’s progress to determine if the process is meeting their needs
and the interests of the participants.

G. The Committee, NPS and the facilitators will enforce these groundrules.

1. Personal attacks, name calling, and other such negative behaviors will
be addressed immediately, either privately or publicly, by Committee
members and the facilitators.

ii.  The Committee may recommend to the DFO sanctions for violations
of these groundrules.

iii.  Poor attendance, lack of participation, not participating in good faith,
or other significant violations of these ground rules are grounds for a
decision by the DFO to recommend to the Secretary of the Interior
that a member be removed from the Committee. If the principal is
removed, that seat will be filled by the alternate. In the case that no
alternate exists or that both the principal and alternate have been
removed, the NPS will make every effort to fill the seat to represent
that interest within the FACA approval process for membership.

iv.  If a member does not abide by the provisions of
(a) Section VLE. (not commenting negatively on areas of
tinal consensus),
(b) Section VIILD. (not attributing statements to others,
etc.),
(c) Section IX.B, third bullet (personal attacks), or
(d) Section IX.B, last bullet (not sharing relevant
information)
NPS, after consultation with the facilitators, will record this “breach”
of these groundrules in writing, post it on the project website, include
it in the administrative record, distribute it to all Committee members
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and alternates for their use as they see fit, including use in any formal
submittals to a court

IX. Additional Roles and Responsibilities of Representatives consistent with the
Committee Charter

A. Members on the Committee agree to the following.

o Keep their constituencies informed about the Committee’s deliberations and
to actively seek their input.

e Represent the interests and concerns of their organizations, and constituents as
accurately and thoroughly as possible, and work to ensure that any agreement
developed by the Committee is acceptable to their organization.

e Arrive at the meetings prepared to discuss the issues on the agenda, having
reviewed the documents distributed in advance.

e Strive throughout the process to bridge gaps in understanding, to seek
resolution of differences, and to pursue the goal of achieving consensus on the
content of the regulations under discussion.

e Make a good faith effort to participate in all scheduled meetings or activities. If
a member is not able to attend a given meeting, his or her designated alternate
shall participate in the member’s absence. Poor attendance may lead to a
recommendation by the NPS to the Secretary of the Interior that a member be
dismissed from the Committee.

B. In order to facilitate an open and collaborative discussion, the participants in this
negotiated rulemaking also agree to abide by the following rules (these
expectations also apply to attendees of Committee meetings, subcommittees, and
workgroups).

e Only one person will speak at a time and no one will interrupt when another
person is speaking.

e Fach person will express his or her own views his or her organization’s and
constituents’ views, rather than speaking for other Committee participants.

e Fach person will refrain from making personal attacks, name calling,
distributing personal or inaccurate information about other participants, and
other such negative behaviors.
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Each person will make every effort to stay on track with the agenda, and avoid
grandstanding and digressions in order to move the negotiations forward.

Committee members will share all relevant information with other Committee
members in a timely manner. Members and alternates understand that a
decision to withhold or not share key information in a timely manner may
seriously compromise negotiations.

X. Role of the Facilitators

A.

The facilitators will serve at the discretion of the full Committee. The
facilitators will be responsible for helping to ensure that the process runs
smoothly, developing meeting agendas, preparing and distributing draft and
final summaries, generating draft agreements, and helping the parties resolve
their differences and achieve consensus on the issues to be addressed by the
Committee.

The facilitators will be available, to the extent schedule and budget allow, to
facilitate Committee sessions, caucuses, subcommittees and work groups.

The facilitators will be available to consult confidentially with Committee
participants during or between meetings. Facilitators, if asked, are required to
hold confidences even if that means withholding information that the
facilitators prefer would be made available to the full group. Confidentiality
protections do not extend to threats or reports of criminal action.

The facilitators may engage in shuttle diplomacy among various parties during
the negotiation. Within the bounds of the Negotiated Rulemaking Act and the
FACA, these deliberations may be conducted in confidence.

The facilitators have no decisionmaking authority and cannot impose any
solution, settlement, or agreement among any or all of the parties.

The facilitators will abide by the Ethical Standards of the Association of
Conflict Resolution. In part, these standards require that: “The neutral must
maintain impartiality toward all parties. Impartiality means freedom from
favoritism or bias either by word or by action and a commitment to serve all
parties as opposed to a single party.”

Parties will express any concerns about the facilitator’ role or action: first, to
the facilitators directly; or, as needed to: 1) the U.S. Institute for
Environmental Conflict Resolution; and/or, 2) the NPS.
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XI. Consistency

These groundrules are intended to be consistent with the Committee Charter and all
applicable laws and regulations. In the event of any inconsistency or conflict, the
statute, regulation, or Charter shall govern.
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