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NEGOTIATED RULEMAKING COMMITTEE 
13th Regulatory Negotiation Meeting 

Wright Brothers Memorial, Kill Devil Hills, NC 
February 26-27, 2008 

 
Draft Final Agenda 

Objectives 
• Discuss and clarify next steps of possible outcomes of final meeting 
• Learn about and understand work of Integration Group 
• Consensus on a complete package or on as many issues as possible 
• Focus on proposals and offers (not comments or criticism) 
• Decide on Committee product, if any 
• Provide opportunity for public comment 
• Complete work and close-down the Committee respectfully 
 
Thursday, February 26 

  
8:00 Gathering and Coffee 
  
8:30 Welcome to All and Opening of the Meeting 

Mike Murray, NPS, Designated Federal Official (DFO) 
  
8:40 Review Meeting Objectives and Agenda 

Facilitators and Agenda Planning Subcommittee 
  
8:50 Brief Updates Since the Last Meeting and Approval of Meeting Summaries 
  
9:00 Discussion of Possible Committee Outcomes (i.e. Section 6 of Groundrules) 
 • Full consensus 

• Partial consensus 
• No consensus 

  
9:45 Presentation of Integration Group’s Work 
  
10:30 Break 
  
10:45 Discussion of Substantive Issues (caucus as needed) 

• Routes and Areas 
• Permits and Fees 
• ORVs & Turtle Management 
• ORVs & Natural Resources Management (including pre-nesting closures) 
• Villages 
• Vehicle Operations and Characteristics 
• ORV and Pedestrian Safety 
• Park Funding 
• Other (e.g. periodic review, carrying capacity, etc.) 

  

0077364



DRAFT  2/21/08 
  

 2

12:00 Public Comment 
(up to 4 minutes per person, with 5 minutes total at the end of the public session for a brief 
response from Committee members to the public comments) 
 
Specific comments are requested on the following -- 

• Routes and Areas or other issues addressed by the Committee 
• ORV management – what’s important going forward? 

  
12:45 Working Lunch (provided for principals and alternates) 
  
1:30 Continue Discussion of Substantive Issues (caucus as needed) 
  
3:15 Break 
  
3:30 Evaluate Progress on a Package 

• What’s outstanding for a complete package? 
• Keep negotiating? 
• Stop negotiating and discuss closure? 

  
5:30 Adjourn or Break for Dinner 
  
6:45 Continue Discussions as Needed??? 
  
10:00 Adjourn (if meeting continued after dinner) 
 
Friday, February 27 

  
8:00 Gathering and Coffee 
  
8:30 Agenda Review (revise as needed) 
  
8:35 Evaluate Progress on a Package (see above) 
  
8:45 Continue Discussion of Substantive Issues (caucus as needed) 
  
10:45 Break 
  
12:00 Public Comment 

(up to 4 minutes per person, with 5 minutes total at the end of the public session for a brief 
response from Committee members to the public comments) 
 
Specific comments are requested on the following -- 

• Routes and Areas or other issues addressed by the Committee 
• ORV management -- what’s important going forward? 

  
12:45 Working Lunch (provided for principals and alternates) 
  
1:30 Continue Discussion of Substantive Issues (caucus as needed) 
  
3:15 Break 
  
3:30 Committee Closure 

• Committee product and next steps? 
• NPS schedule 
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• Closing remarks and acknowledgements 
  
5:00 Adjourn or Break for Dinner 
  
6:30 Continue Discussions as Needed??? 
  
10:00 Adjourn (if meeting continued after dinner) 
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Negotiated Rulemaking Advisory Committee for  
Off-Road Vehicle Management at 
Cape Hatteras National Seashore  

 
Final Groundrules 

 
 
I. Purpose and Enabling Statement 

 
The Committee’s function is to assist directly in the development of special 
regulations for management of off-road vehicles (ORVs) at Cape Hatteras National 
Seashore (which is the name used by the National Park Service, and for purposes of 
these Groundrules is referred to as the Seashore).   
 
The Cape Hatteras National Seashore also is referred to as Cape Hatteras National 
Seashore Recreational Area in the United States Code.  The enabling act establishing 
Cape Hatteras National Seashore was amended in 1940 to substitute the name Cape 
Hatteras National Seashore Recreational Area for Cape Hatteras National Seashore 
and added the proviso permitting hunting. 16 U.S.C. §459a-1 reads in part as follows:  
“…And provided further, That the legal residents of villages…shall have the right to 
earn a livelihood by fishing within the boundaries designated by the Secretary of the 
Interior, subject to such rules and regulations as the said Secretary may deem 
necessary in order to protect the area for recreational use… And provided further, That 
hunting shall be permitted, under rules and regulations as may be prescribed by the 
Secretary of the Interior in conformity with the Migratory Bird Treaty Act….” 16 
U.S.C. § 459a-2 provides that “Except for certain portions of the area, deemed to be 
especially adaptable for recreational uses, particularly swimming, boating, sailing, 
fishing, and other recreational activities of similar nature, which shall be developed 
for such uses as needed, the said area shall be permanently reserved as a primitive 
wilderness and no development of the project or plan for the convenience of visitors 
shall be undertaken which would be incompatible with the preservation of the unique 
flora and fauna or the physiographic conditions now prevailing in this area….”  The 
Committee acknowledges that the designation Cape Hatteras National Seashore or 
Cape Hatteras National Seashore Recreational Area has no legal or practical 
consequence related to the Negotiated Rulemaking. 
 
Executive Order 11644, as amended by Executive Order 11989, requires certain 
Federal agencies to publish regulations that provide for administrative designation of 
the specific areas and trails on which ORV use may be permitted.  In response, the 
National Park Service (NPS) published a general regulation at 36 CFR § 4.10, which 
provides that each park that designates routes and areas for ORV use must do so by 
promulgating a special regulation specific to that park.  It also provides that the 
designation of routes and areas shall comply with Executive Order 11644, and 36 
CFR § 1.5 regarding closures. The Committee will negotiate to reach consensus on 
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concepts and language to be used as the basis for a proposed rule, to be published by 
the NPS in the Federal Register, governing ORV use at the Seashore.  The duties of the 
Committee are solely advisory.  

 
 
II. Objectives and Scope of Committee Activities 
 

The Committee will serve as an integral part in the NPS development of a proposed 
special regulation for ORV management at the Seashore.  With the participation of 
knowledgeable affected parties, the NPS expects to develop a practical approach to 
addressing ORV management and visitor experience issues related to:  1) access to 
beach areas for fishing and other recreational activities; 2) provision of a variety of 
visitor experiences on the beach including both ORV and non-ORV experiences; 3) 
public safety; and, 4) protection of beach environments and their associated plant and 
wildlife communities.1  
 
Within the constraints of NPS statutory and policy responsibilities to conserve 
natural and cultural resources and values and to provide for their enjoyment in a 
manner that will leave them unimpaired for the enjoyment of future generations, the 
Committee will evaluate and address key issues possibly including, but not limited to: 
1) the designation of specific ORV routes and areas; 2) the periods of the year and 
times of day during which ORVs may be operated on those routes and areas; 3) other 
conditions that govern the operation of ORVs at the Seashore; and, 4) other 
management options for accessing the beach (e.g., walkovers and shuttles).  Special 
ORV regulations for the Seashore would identify criteria used to designate 
appropriate ORV use areas and routes and would establish consistent ORV 
management practices and procedures that include the ability to adjust ORV 
management in response to changes in the Seashore’s dynamic physical and biological 
environment.    
 
The primary focus of the Committee’s work shall be developing a consensus 
recommendation on the special regulation.   The Committee may also provide input, 
though not necessarily a consensus recommendation, on related matters. The Charter 
states the Committee may provide input on "aspects of protected species 
management that may affect or be affected by ORV management and that are within 
the scope of the draft ORV Management Plan/Environmental Impact Statement 
being prepared concurrently with the proposed special regulations” or that directly 

                                              
1 The Committee notes that other recreational activities include, but are not limited to: beach 
walking, birding, dog walking, horseback riding, kayaking, kite boarding, paddle boarding, 
photography, picnicking, sailing, shelling, stargazing, sunbathing, surfing, swimming, volleyball, 
wildlife viewing and wind surfing. The Committee also notes there are numerous active and passive 
uses of the beach and the beach may be used everyday, day and night.   The foregoing list is intended 
to be illustrative, and not a complete list, of all recreational activities on the beach. 
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relate to the implementation of the Seashore's Interim Protected Species Management 
Strategy. 
 
With respect to the parallel NEPA process NPS is conducting, information and input 
from the Committee may be incorporated; however, the content of NEPA 
documents and the NEPA process are the sole responsibility of the NPS.  In this 
sense, rule making activities of the Committee and the conduct of the NEPA process 
are complementary rather than formally collaborative, with information flow between 
the two processes encouraged at appropriate points. 

 
 
III. Negotiation Parameters 

 
A. The focus and starting point of the negotiated rulemaking needs to be on how 

to manage ORV use on CAHA consistent with all applicable laws, regulations, 
orders, and policies, rather than if there will be any ORV use on the beach at 
CAHA. The proposed regulation developed by the Negotiated Rulemaking 
Committee (Committee) and recommended to NPS must: (a) be consistent 
with and comply with all applicable laws, regulations, Executive Orders, and 
NPS-wide policies, (b) provide for a diversity of visitor experience, (c) include 
enforceable mechanisms to manage ORV use; and (d) be implementable. 

 
B. To the greatest extent possible, the Committee should build a new 

management approach to ORV use “from the ground up” that is not 
necessarily limited to the current Interim Protected Species Management 
Strategy or any other earlier management approaches.  To meet the 
requirements of the National Environmental Policy Act (NEPA) and to 
generate new approaches and potential solutions, participating organizations 
and their representatives need to be willing to explore a range of management 
options and scenarios, even if they at least initially find those options 
unappealing or highly unlikely to be acceptable to their constituents. 

 
C. Management of ORV use at Pea Island National Wildlife Refuge (PINWR) 

will not be included in the negotiated rulemaking process, as the Refuge is 
under exclusive administration of the USFWS rather than NPS and under a 
different set of laws and regulations [16 USC § 668dd(a)(1)].2 

 
 

                                              
2 The Committee acknowledges that for a number of years ORVs were allowed on PINWR, 
however those miles have been lost to ORV use.  While management of that area is outside the 
scope of the plan/EIS and regulatory negotiation, the Committee takes official notice of this 
reduction in the original area open for access by ORV.  The Committee also notes that the USFWS 
has prohibited off-road driving within the Refuge since the mid-1970’s. 
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IV. Participation 
 

A. The Committee consists of individuals representing interests, organizations or 
stakeholder groups.  Committee members are responsible for expressing the 
views of their constituency rather than their personal views. 

 
B. Each organization or stakeholder group shall be represented (“hold a seat”) by 

a principal and may also be represented, in the absence of the principal, by an 
alternate.  As used in these groundrules, the term “members” includes 
principals and alternates. The Secretary of the Interior must appoint all 
members. In the absence of the principal, an alternate will serve as a 
representative for the member organization or group and assumes all the 
rights and responsibilities of the member at the table.   

 
C. The members of the Committee are considered those members (principals or 

alternates) who are present at the time of deliberation and decision.  
Consensus is determined by those members (be they the principal or the 
alternate per “seat”) present for the decision. Consensus reached during the 
presence of an alternate and in the absence of a principal will be binding upon 
the principal. 

 
D. Alternates have an important and valuable role in the process.  They should 

stay abreast of all discussions, issues, and information and be able to represent 
fully their principal in that principal’s absence.  They may “exchange” seats 
with their principal, as appropriate, when the alternate has a unique knowledge 
or perspective to share.  Alternates may also participate actively on 
subcommittees created by the Committee. 

 
E. The principal and alternate shall represent an organization or stakeholder 

group for the purposes of deliberating, reaching consensus, and obtaining 
ratification of consensus decisions.  As ratification is an important step in 
completing the Committee’s work, principals must keep the Committee 
apprised of the method for seeking ratification from their respective 
organizations or stakeholder group.  The facilitators will work with the 
principals to ensure that ratification can be accomplished within the 
Committee’s schedule. 

 
 
V. Decision Making 
 

A. The Committee will operate by consensus, which the Committee defines as 
unanimous concurrence of the principals, or in the absence of the principal, 
his or her alternate. Members may also “abstain” or “stand aside” and not 
offer their consent, but refrain from blocking agreement and will thus also 
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refrain from future negative comment or action on the consensus.  
Abstaining/standing aside members shall not be counted in determining if 
consensus has been reached. 

 
B. Members should not block or withhold consensus unless they have serious 

reservations with the approach or solution that is proposed for consensus.  
Consent means that members can at least “accept,” however reluctantly, the 
package agreement that emerges. 

 
C. If both the principal and the alternate are absent from a meeting in which 

consensus will be deliberated or decided, the absences will be equivalent to 
not dissenting. 

 
D. If representatives disagree with the approach or solution proposed, they 

should make every effort to offer an alternative satisfactory to all members. 
 
E. All consensus agreements reached during the negotiations will be assumed to 

be tentative agreements until members of the Committee reach final 
agreement.  Once final consensus is achieved, Committee members may not 
thereafter withdraw their consensus. 

 
 
VI. Agreement 
 

A. The goal of the Committee is to develop a Consensus Agreement Report that 
reflects a final consensus by the Committee on the concepts and language to 
be used as the basis for a proposed special regulation.    

 
B. If the Committee reaches consensus as defined in V.A. above, at the 

conclusion of the negotiations, the Committee shall transmit to NPS the 
Report containing the concepts and language to be used as the basis for a 
proposed special regulation.  NPS will use this Report as the basis for its 
notice of proposed rulemaking. Prior to submitting a proposed special 
regulation for federal review approval, and publication in the Federal Register, 
NPS will circulate a draft to the Committee to check for consistency with the 
report. The facilitators will be available to work with the Committee to help 
resolve any differences of opinion about consistency.  If informal discussion 
does not resolve the differences, the Committee may be reconvened to resolve 
outstanding issues. 

 
C. If NPS or DOI alter the proposed special regulation in its final issuance after 

being checked for consistency as in VI.B. above, Committee members may 
comment positively or negatively on those particular changes.   
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D. After the Committee concurs that the language of the proposed rule is 
consistent with the Consensus Agreement, the National Park Service will 
submit the proposed rule for review, federal approval, and publication in the 
Federal Register. If possible, public review for the required NEPA draft 
Environmental Impact Statement will be concurrent with publication of the 
proposed rule for public comment. If a final consensus is reached on all 
issues, NPS will identify the Consensus Agreement as the preferred alternative 
in the NEPA process.   

 
E. Committee member organizations and their representatives will refrain from 

opposing or commenting negatively on the consensus-based language during 
the rulemaking process and any associated processes and will encourage that 
their constituents do the same.   

 
F. If the Committee does not reach consensus on a proposed rule, Committee 

members will explore the basis of the disagreement(s), and the associated 
reasons for the differences of opinion, and will discuss what if anything to 
report to NPS about the Committee’s efforts.  As envisioned by the 
Negotiated Rulemaking Act, the Committee, through the facilitators, may 
transmit to NPS a report specifying any areas in which the Committee reached 
agreement, as well as the explanation for the disagreements, a description of 
the interests that must be satisfied to reach an agreement, and if possible, ways 
to address the differences.  If a non-consensus report is submitted to NPS, 
and as permitted by the Negotiated Rulemaking Act, any Committee member 
may include as an addendum to the report additional information, 
recommendations, or materials.   

 
G. If the Committee reaches final consensus on some but not all of the issues, 

NPS will, to the extent possible, include those areas of consensus in the 
proposed rule and duly consider the dialogue and proceedings generated by 
the negotiated rulemaking process.  Committee member organizations and 
their representatives may oppose or comment negatively on those aspects of 
the proposed rule that are not based on a final consensus. 

 
H. If a final consensus is not reached on all issues, NPS will endeavor to 

incorporate all areas of consensus into the preferred alternative developed by 
the NPS to the degree they are compatible with other elements of the 
preferred alternative. 

 
I. Stakeholders should note that final, formal rulemaking requires review and 

approval by various federal entities that are beyond the authority of the 
National Park Service.  These other government entities include the Office of 
Management and Budget, the Fish and Wildlife Service the Secretary of the 
Interior, and the President. 
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VII.  Committee Meetings 
 

A. The negotiations will be conducted in accordance with the Federal Advisory 
Committee Act (FACA).   

 
B. All meetings of the full Committee will be announced in the Federal Register 

prior to the meeting and will be open to the public. Brief opportunities for 
oral public comment will be provided at each meeting. The Committee is not 
expected to respond to these comments during the oral public comment 
period.  The time and manner of such comments shall be as determined by 
the facilitators. Members of the public will be permitted to file written 
comments to the Committee before or after meetings.  Comments provided 
to the Committee will become part of the public record. 

 
C. Summaries of Committee meetings will be prepared by the facilitators and, 

after review and approval by the Committee, will be made available to the 
public. The summaries will identify points of tentative agreement and final 
agreement and generally be written without attribution.  The summaries are 
not intended to be transcripts or detailed meeting minutes, but summaries of 
key points, issues, and ideas.   

 
D. Members may request of the facilitators caucuses by and among subgroups of 

Committee members for the purpose of discussion at any time.  The 
facilitators also may request caucuses.  No decisions, however, can be reached 
outside of full and public Committee deliberations.  

 
E. The Committee, in consultation with the DFO, may form subcommittees or 

work groups to advance discussion, generate options, and develop preliminary 
proposals.  Subcommittees or work groups must be created by the full 
Committee, have a clear charge, and ensure participation of a diversity of 
interests.  Any subcommittee or work group is not a decision body.  
Alternates may participate actively in subcommittees and workgroups. Non-
Committee members may participate on subcommittees or workgroups as 
determined by the full Committee.  

 
F. The facilitators will be responsible for developing an agenda for all meetings 

of the Committee and the agenda will be distributed ahead of time.  This 
agenda will be developed in consultation with the Committee and under 
FACA must be approved by the DFO. 

 
G. The Committee, in consultation with the DFO, may accept technical 

assistance from representatives of other organizations.  The Committee by 
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consensus may also seek technical assistance from its members’ own 
organizations. Areas in which technical assistance may be requested could 
include beach driving etiquette and outreach, pedestrian access, handicapped 
access, and safety.  Technical advisors have no authority to make decisions on 
behalf of the Committee, nor can they report directly to the NPS. 

 
 
VIII. Safeguards for Members and Representatives on the Committee  
 

A. Any member of the Committee may withdraw from the negotiations at any 
time by notifying the DFO in writing.   

 
B. All members must act in good faith in all aspects of these negotiations.  

Members agree that specific offers made in open and frank problem-solving 
conversations will not be used against any other member in future litigation or 
public relations. Good faith requires that individuals not represent their own 
personal or organization’s views as views of the entire Committee, and that 
the views and opinions they express in the Committee deliberations are 
consistent with the views they express in other forums. Members and 
alternates understand that a decision to take legal, political or media action 
may seriously compromise negotiations. 

 
C. Participating organizations and their representatives commit to making the 

negotiated rulemaking process the primary and central focus of their efforts to 
address issues related to ORV use on the Seashore and to voluntarily curtail 
using other means to influence the proposed regulations during the negotiated 
rulemaking process.  This does not mean participating organizations are 
relinquishing or waiving any legal rights. Principals and alternates understand 
that a decision to take legal, political or media action may seriously 
compromise good faith negotiations.  

 
D. Members commit to the principles of decency, civility, and tolerance.  Parties 

must be willing to envision and shape a future for all users and people 
interested in the Seashore, including descendents of families living on the 
Outer Banks when the Seashore was established, current property owners and 
visitors, and those that care about the accessibility, ecology, or preservation of 
the national seashore and national parks.  Parties also must be willing to 
accept there are different views (locally, regionally, and nationally) and the 
different stakeholders each have a legitimate interest and right to be part of 
determining the solutions.  Committee representatives must exercise 
leadership within their respective constituencies to foster a climate of joint 
problem solving on the Committee and publicly, to keep their constituencies 
informed, and to ensure their constituents support rather than undermine the 
process.  
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E. Committee members will not attribute statements to others involved in this 

negotiated rulemaking, seek to present or represent the views or position of 
other members or alternates, nor attempt to speak on behalf of the 
Committee as a whole in or to the media.  “Media” for these purposes 
includes the press, television and radio, websites, and any other public 
information distribution mechanism.  Committee members will abide by these 
groundrules in all communications during the negotiated rulemaking process 
in and out of Committee meetings.  The Committee, in consultation with the 
DFO, may appoint a media point of contact, if it so desires.  

 
F. NPS or the Committee, with the facilitators, will periodically review and assess 

the Committee’s progress to determine if the process is meeting their needs 
and the interests of the participants.  

 
G. The Committee, NPS and the facilitators will enforce these groundrules. 

 
i. Personal attacks, name calling, and other such negative behaviors will 

be addressed immediately, either privately or publicly, by Committee 
members and the facilitators. 

 
ii. The Committee may recommend to the DFO sanctions for 

violations of these groundrules. 
 

iii. Poor attendance, lack of participation, not participating in good faith, 
or other significant violations of these ground rules are grounds for a 
decision by the DFO to recommend to the Secretary of the Interior 
that a member be removed from the Committee.  If the principal is 
removed, that seat will be filled by the alternate.  In the case that no 
alternate exists or that both the principal and alternate have been 
removed, the NPS will make every effort to fill the seat to represent 
that interest within the FACA approval process for membership.  

 
iv. If a member does not abide by the provisions of  

(a) Section VI.E. (not commenting negatively on areas of 
final consensus), 

(b) Section VIII.D. (not attributing statements to others, 
etc.),  

(c) Section IX.B, third bullet (personal attacks), or 
(d) Section IX.B, last bullet (not sharing relevant 

information) 
NPS, after consultation with the facilitators, will record this “breach” 
of these groundrules in writing, post it on the project website, include 
it in the administrative record, distribute it to all Committee members 
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and alternates for their use as they see fit, including use in any formal 
submittals to a court   

 
 
IX.  Additional Roles and Responsibilities of Representatives consistent with the 
Committee Charter 
   

A. Members on the Committee agree to the following. 
 

• Keep their constituencies informed about the Committee’s deliberations and 
to actively seek their input. 

 
• Represent the interests and concerns of their organizations, and constituents 

as accurately and thoroughly as possible, and work to ensure that any 
agreement developed by the Committee is acceptable to their organization. 
 

• Arrive at the meetings prepared to discuss the issues on the agenda, having 
reviewed the documents distributed in advance. 
 

• Strive throughout the process to bridge gaps in understanding, to seek 
resolution of differences, and to pursue the goal of achieving consensus on 
the content of the regulations under discussion. 

 
• Make a good faith effort to participate in all scheduled meetings or activities. 

If a member is not able to attend a given meeting, his or her designated 
alternate shall participate in the member’s absence.  Poor attendance may lead 
to a recommendation by the NPS to the Secretary of the Interior that a 
member be dismissed from the Committee. 

 
B. In order to facilitate an open and collaborative discussion, the participants in this 

negotiated rulemaking also agree to abide by the following rules (these 
expectations also apply to attendees of Committee meetings, subcommittees, and 
workgroups). 

 
• Only one person will speak at a time and no one will interrupt when another 

person is speaking. 
 

• Each person will express his or her own views his or her organization’s and 
constituents’ views, rather than speaking for other Committee participants. 
 

• Each person will refrain from making personal attacks, name calling, 
distributing personal or inaccurate information about other participants, and 
other such negative behaviors. 

Cape Hatteras Negotiated Rulemaking Advisory Committee Groundrules Page 10 
Adopted by the Committee on January 4, 2008 

 

0077376



 

 
• Each person will make every effort to stay on track with the agenda, and avoid 

grandstanding and digressions in order to move the negotiations forward.  
 

• Committee members will share all relevant information with other Committee 
members in a timely manner. Members and alternates understand that a 
decision to withhold or not share key information in a timely manner may 
seriously compromise negotiations. 
 

 
X.  Role of the Facilitators 
 

A. The facilitators will serve at the discretion of the full Committee.  The 
facilitators will be responsible for helping to ensure that the process runs 
smoothly, developing meeting agendas, preparing and distributing draft and 
final summaries, generating draft agreements, and helping the parties resolve 
their differences and achieve consensus on the issues to be addressed by the 
Committee.    

 
B. The facilitators will be available, to the extent schedule and budget allow, to 

facilitate Committee sessions, caucuses, subcommittees and work groups. 
 
C. The facilitators will be available to consult confidentially with Committee 

participants during or between meetings.   Facilitators, if asked, are required to 
hold confidences even if that means withholding information that the 
facilitators prefer would be made available to the full group.  Confidentiality 
protections do not extend to threats or reports of criminal action. 

 
D. The facilitators may engage in shuttle diplomacy among various parties during 

the negotiation.  Within the bounds of the Negotiated Rulemaking Act and 
the FACA, these deliberations may be conducted in confidence. 

 
E. The facilitators have no decisionmaking authority and cannot impose any 

solution, settlement, or agreement among any or all of the parties. 
 
F. The facilitators will abide by the Ethical Standards of the Association of 

Conflict Resolution.  In part, these standards require that:  “The neutral must 
maintain impartiality toward all parties.  Impartiality means freedom from 
favoritism or bias either by word or by action and a commitment to serve all 
parties as opposed to a single party.” 

 
G. Parties will express any concerns about the facilitator’ role or action: first, to 

the facilitators directly; or, as needed to:  1) the U.S. Institute for 
Environmental Conflict Resolution; and/or, 2) the NPS. 
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XI.  Consistency 
 

These groundrules are intended to be consistent with the Committee Charter and all 
applicable laws and regulations.  In the event of any inconsistency or conflict, the 
statute, regulation, or Charter shall govern. 
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Overview of Recreational Use maps. 
Here is a quick overview of the maps and their purpose as well as the recreational activities identified on 
them. (A more comprehensive written document, regarding each recreational activity, can still being 
compiled.)  
 
Purpose:  
The purpose of the maps/overview is to demonstrate the desired recreational experiences and needs 
sought by the visiting public and the relevance of ORV accessibility. Each of these areas contains 
essential elements, such as physical attributes, and the obvious need for ORV accessibility in order for 
visitors to enjoy the sought-out experience.  
 
Criteria 
 
These criteria are vital for the desired visitor experiences which have been traditionally expected and are a 
part of what makes our Seashore uniquely attractive. (Desired visitor experience is not limited to those out 
of town visitors on whom our economy is almost completely dependent upon, but also includes the 
residents that reside within the boundaries of the Seashore, the most frequent visitors to the Seashore.)  
 
Visitor experience will be significantly impaired if access is denied to the majority of those whose seek 
out these recreational opportunities. Impaired visitor experience results in less visitation which results in 
economic devastation to the eight villages located within the boundaries of the Seashore itself, along with 
broader reaching impacts to neighboring towns, local and state governments. Negotiated Rulemaking is a 
NEPA process which requires economic impact to be taken into consideration. The final plan must take 
into consideration economic, historical and logistical use in order to viable 
 
The purpose of the Executive Order 11644 was to “…establish policies and provide for procedures that 
will ensure that the use of off-road vehicles on public lands will be controlled and directed so as to 
protect the resources of those lands, to promote the safety of all users of those lands and to minimize 
conflicts among the various uses of those lands”. It was not intended to be used to prevent the public from 
recreating on and enjoying the use of public lands.  
 
It is imperative that ORV use be recognized for exactly what it is: A historical means of access to an area 
especially attractive for recreational opportunities. The use of an ORV is not considered a recreational 
activity in this Seashore. These recreational opportunities sought, allow the public to enjoy the Seashore’s 
resources and values.  Denying access to the essential elements required for the recreational opportunities, 
many of those are outlined in the Enabling Legislation (1), denies the Seashore’s current visitors the 
opportunity to enjoy the park’s resources and values (2), it also certainly denies future generations the 
opportunity! This is inconsistent with the Park Services Management Policies. (3)  The recreational 
activities outlined below are activities which do not cause harm or impairment to the parks resources or 
values, nor are there no “unacceptable impacts” (4) associated with them. All of these recreational 
activities are historical and traditional uses and meet the requirements outlined in the U.S.C. Code. (5) 
 
 
Birdwatching/Wildlife Viewing 
 
Birding opportunities abound within the Seashore; however viewing shorebirds can only take place at the 
shore, where the birds are present. A wide variety of shorebirds is preferable. The areas denoted are the 
maps have been identified with the assistance of the Cape Hatteras Bird Club, in particular Neal and Pat 
Moore and “The North Carolina Birding Trail” publication, which includes input from David Allen, 
NCWRC and Walker Golder from Audubon.  
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Fishing 
 
Access to the shoreline is first and foremost when it comes to essential elements required in order to 
participate in this recreational opportunity. Second is the off-shore structure, current, etc. associated with 
that shoreline. Surf fishing opportunities abound, but offshore structure, etc. dictate where the best areas 
are for fishing especially when one is targeting specific types of fish. One must keep in mind that fish are 
migratory and do not necessarily remain in one location. Many visitors target only those fish that are 
edible, while many others fish solely for sport and practice catch and release. Large Red Drum, the most 
targeted game fish from the surf, has to be released by law. The majority of those who surf fish target both 
types of fish. No matter the preference, access to they key fishing areas is vital to the enjoyment of surf 
fishing. There are at least 9 surf fishing tournaments held with in the Seashore each year and bring much 
needed business during the shoulder seasons.  
The areas denoted on the map were identified by members of the Cape Hatteras Anglers Club, and with 
input from local fishing enthusiasts and tackle shop employees... 
It should be noted that The Dare County Parks and Recreation Department also offers surf fishing camps 
during the summer to our youth and accesses ORV areas as well as piers. Without ORV access there 
would be no place for them to park in order to teach our children about fishing! 
 
Horseback riding 
 
Currently access to ORV areas is vital to equine interests, due to current park policy limiting horses to 
ORV areas. While recognizing that the local management policy may be modified to permit horses in 
non-ORV areas, the accessibility of the non-ORV areas is still critical for those trying access the beach 
via horseback. Not all local horse owners have trailers to transport their horses to other areas in which to 
ride and it is time consuming and more costly.  Allowing horses in areas that are seasonally closed in 
front of the villages is dangerous for both the public and the horses, and will cause user conflicts. The 
largest equestrian user on Hatteras Island accesses the beach via trails in the woods near her house and has 
a very successful established riding business that provides a unique visitor experience, via horseback to 
hundreds of park visitors every year. She cannot relocate this business. Many of the horse owners 
volunteer their time and horses to our community by participating in school events, parades, girl scouts, 
therapeutic riding and working with disadvantaged students. The areas denoted on the maps were 
identified by Equine Adventures, local horse owners and equestrian interests from Hyde County, 
Mainland Dare County and Currituck County. 
 
Shelling 
 
Shelling/beachcombing is a huge attraction, especially for those who cannot partake in more strenuous 
physical activities. In 1965, the Scotch Bonnet, was named the state shell of North Carolina. Scotch 
Bonnet shells wash ashore in abundance on North Carolina's Outer Banks, because the Gulf Stream 
moves tropical waters close to the North Carolina coast. After storms, hundreds of Scotch Bonnets may 
be washed ashore on the Outer banks especially between Cape Hatteras and Cape Lookout due to the 
close proximity of the Gulf Stream to that section of the coast. They are rare elsewhere in the state. 
Seeking Scotch Bonnets, is an attraction which draws many shell enthusiasts to our Seashore, along with 
the wide variety of other shells to be found. Shell beds appear and disappear from week to week. ORV 
access is vital to seeking out shell beds, the points and spits as well as the South facing beach are prime 
shelling areas. 
This info denoted on the maps were identified by Dewey Parr, native resident, business owner and local 
shell authority- www.outerbanksshells.com as well as information gathered from the North Carolina 
Shelling Club and from VisitNC.com. 
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Sea Glass collecting has emerged as the newest form of beachcombing and the North American Sea Glass 
Association (NASGA) has come into being due to the popularity of Sea Glass collecting. By The Sea 
Jewelry is owned by Linda Jereb who has lived in the Outer Banks for over 20 years. She was one of the 
founding members of NASGA. One of the current board members, Richard LaMotte, author of Pure Sea 
Glass has visited the Outer Banks numerous times, for book signings and has given lectures about Sea 
Glass at the NC Aquarium in Manteo.  
NASGA also works closely with The American Shore & Beach Preservation Association and recognizes 
that the shores, beaches and other coastal resources of America provide important quality-of-life assets 
within the reach of the largest possible number of people in accordance with the ideals of a democratic 
nation. We pursue this mission by means of:  

• Protecting and improving healthy and diverse recreational opportunities.  
• Managing, protecting and enhancing environmental resources.  
• Encouraging responsible and sustainable economic development.  
• Preserving aesthetic values.  
• Reducing damage from natural hazards and human activities.  
• Mitigating human impacts to natural processes.  

This Association is dedicated to preserving, protecting and enhancing the beaches, shores and other 
coastal resources of America.  

Swimming 
 
Where there is water, visitors want to swim. Areas in front of villages and campgrounds have a higher 
seasonal swimming use due to easy access by those renting Oceanside homes, motel rooms or 
campgrounds, not necessarily due to preference. Public parking is very limited and/or non existent for 
visitors who are not renting an Oceanside house. The maps highlight the most desirable and safest areas 
for swimming due to off-shore structure, water temperature and the presence of lifeguards. It should be 
noted that despite a lifeguarded beach designation on the map for the Village of Buxton, seldom in the 
past 8 years has there actually been a lifeguard on duty here. It is sporadic and one year the lifeguard quit 
mid-season and was never replaced. The areas denoted on the maps were identified by the NPS maps 
designating lifeguarded beaches and by Judy Swartwood based on her experience with the visiting public, 
listening the needs and desires of the Mothers like herself of young children and her own experiences in 
seeking safe areas for her son to swim...  
 
 
Watersports  
 
Water: without it, there are no water sports! Again, access to the shoreline is the essential element needed. 
Access to the areas of shoreline that provide the best recreational opportunities for watersports is critical. 
The watersports most enjoyed by visitors to our Seashore include kayaking, kite boarding, paddle 
boarding, skim boarding, surfing and windsurfing. Each of these activities are dependent on shoreline 
access and have varying requirements based on wind direction, open water, water depths, consistent wave 
action, curved shoreline. Shoreline access is especially vital in seeking these areas that are primarily 
dependent on off-shore wind direction and speed. Watersports competitions also draw large numbers of 
out of town visitors. These areas denoted on the maps were identified by the local experts representing the 
Watersports Industry, Trip Foreman and Matt Nuzzo 
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CRITERIA 
 
(1) The Cape Hatteras National Seashore Enabling legislation The Cape Hatteras National Seashore 
Enabling legislation(1. (Aug. 17, 1937, ch. 687, Sec. 4, 50 Stat. 670; June 29,1940, ch. 459, Sec. 1, 54 
Stat. 702; Mar. 6, 1946, ch. 50, 60 Stat. 32.) emphases recreational opportunities for visitors to the 
Seashore, “except for certain portions of the area, deemed to be especially adaptable for 
recreational uses, particularly swimming, boating, sailing, fishing, and other recreational 
activities of similar nature, which shall be developed for such uses as needed, the said area shall 
be permanently reserved as a primitive wilderness and no development of the project or plan 
for the convenience of visitors shall be undertaken which would be incompatible with the 
preservation of the unique flora and fauna or the physiographic conditions now prevailing in 
this area . . .” 
 
 
(2) (from NPS Management policies)   “1.4.6 What Constitutes Park Resources and Values” “The 
“park resources and values” that are subject to the No-impairment standard include: 
 * the park’s scenery, natural and historic objects, and wildlife, and the processes and conditions that 
sustain them, including, to the extent present in the park: the ecological, biological, and physical 
processes that created the park and continue to act upon it; scenic features; natural visibility, both in 
daytime and at night; natural landscapes; natural sound scapes and smells; water and air resources; soils; 
geological resources; paleontological resources; archeological resources; cultural landscapes; 
ethnographic resources; historic and prehistoric sites, structures, and objects; museum collections; and 
native plants and animals;  
* appropriate opportunities to experience enjoyment of the above resources, to the extent that can be done 
without impairing them;  
* the park’s role in contributing to the national dignity, the high public value and integrity, and the 
superlative environmental quality of the national park system, and the benefit and inspiration provided to 
the American people by the national park system; and  
* any additional attributes encompassed by the specific values and purposes for which the park was 
established” 
 
Enjoyment of Park Resources and Values: “The fundamental purpose of all parks also includes 
providing for the enjoyment of park resources and values by the people of the United States. The 
enjoyment that is contemplated by the statute is broad; it is the enjoyment of all the people of the United 
States and includes enjoyment both by people who visit parks and by those who appreciate them from 
afar. It also includes deriving benefit (including scientific knowledge) and inspiration from parks, as well 
as other forms of enjoyment and inspiration. Congress, recognizing that the enjoyment by future 
generations of the national parks can be ensured only if the superb quality of park resources and values is 
left unimpaired, has provided that when there is a conflict between conserving resources and values and 
providing for enjoyment of them, conservation is to be predominant. This is how courts have consistently 
interpreted the Organic Act. 1.4.5 (1.)” 
 
(3)   Management Policies 2006  Enjoyment of Park Resources and Values “The fundamental purpose of 
all parks also includes providing for the enjoyment of park resources and values by the people of the 
United States. The enjoyment that is contemplated by the statute is broad; it is the enjoyment of all the 
people of the United States and includes enjoyment both by people who visit parks and by those who 
appreciate them from afar. It also includes deriving benefit (including scientific knowledge) and 
inspiration  from parks, as well as other forms of enjoyment and inspiration. Congress, recognizing that 
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the enjoyment by future generations of the national parks can be ensured only if the superb quality of park 
resources and values is left unimpaired, has provided that when there is a conflict between conserving 
resources and values and providing for enjoyment of them, conservation is to be predominant. This 
is how courts have consistently interpreted the Organic Act. 1.4.5 (1.)” 
 
(4) “1.4.7.1 Unacceptable Impacts:  
* be inconsistent with a park’s purposes or values, or  
* impede the attainment of a park’s desired future conditions for natural and cultural resources as 
identified through the park’s planning process, or  
*create an unsafe or unhealthful environment for visitors or employees, or 
* diminish opportunities for current or future generations to enjoy, learn about, or be inspired by park 
resources or values, or  
* unreasonably interfere with: 
1. park programs or activities, or 
2. an appropriate use, or 
3. the atmosphere of peace and tranquility, or the natural soundscape maintained in wilderness and 
natural, historic, or commemorative locations within the park. 
4. NPS concessioner or contractor operations or services.” 
 
(5)  U.S.C. Code 
16 U.S.C. Section 1a-1 states, “The authorization of activities shall be conducted in the light of the high 
public value and integrity of the National Park System and shall not be exercised in derogation of the 
values and purposes for which these various areas have been established, except as may have been or shall 
be directly and specifically provided by Congress.” 
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Cape Hatteras National Seashore 
Negotiated Rulemaking 

Process Summary 

Prepared by the Facilitation Team 
Presented February 26, 2009 

Kill Devil Hills, NC 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Reg Neg Committee Summary 

TOTAL OF 11 FULL REG NEG COMMITTEE MEETINGS 

•  First Reg Neg Committee meeting: Jan 3‐4, 2008 
•  10 additional Committee meetings Feb 26‐27, 2008 – Feb 26‐27, 2009 

•  7 Subcommittees, in‐person and phone meetings over many months: 
–  Agenda Planning 
–  Natural Resources 
–  Vehicle Characteristics and Operations 
–  Village Closures 
–  Routes and Areas 
–  Socioeconomic 
–  Permits/Passes/Fees 

February 26, 2009  2 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Integration Workgroup 

•  Charge: “bring back one proposal or 
recommendation for Committee 
consideration” (February 3, 2009 Committee Meeting)  

•  Meetings and Topics 
– All day Meetings ‐‐ February 11 &13, and 16 & 17 
–  Conference calls ‐‐ Feb 23 & 24  
–  In person meeting ‐‐ Feb 25 
– Discussed Routes And Areas, Night Driving And 
Lighting, Villages, Permits/Passes/Fees, Natural 
Resource Protection, Vehicle Characteristics And 
Operations 

February 26, 2009  3 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Integration Workgroup Process 

•  February 13 ‐‐ Facilitators, upon group request 
and for discussion only, put forward a 
“working single‐line map” of Routes and Areas 
based on previous work and discussions by  
Committee, Subcommittees and Workgroup 

•  Integration Group explored different 
“package” options on Routes and Areas, 
Resource Protection Measures, and a Range of 
Other Issues 

February 26, 2009  4 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Integration Workgroup Process 

•  Feb 17, Noon – First Package Option 
•  Feb 17, 2:00 pm – Second Package Option 
•  Feb 21, 8:45 am – Package Option  A 
•  Feb 23, 4 pm – Discussed status by phone 
•  Feb 24, Noon – Package Option B 
•  Feb 24, 4pm – Phone Call to discuss status 
•  Feb. 25, Workgroup recommended the Facilitators 

present  process overview and the Workgroup 
participants present the last packages developed, to the 
Committee  

February 26, 2009  5 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Review of Options A & B 

•  Presentation of Options 
•  Other Workgroup participants who 
contributed to that option offer any additions 

•  Each Committee member provides comments 
on the Option  ‐‐ up to 2 minutes 

•  Second option presented – same format 

•  Each member comments up to 2 minutes 

•  Test for Consensus on each Option 
February 26, 2009  6 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DRAFT               FOR DISCUSSION 
PURPOSES ONLY 

LAST OPTIONS PRESENTED IN THE INTEGRATION GROUP 
Issues Comparison:  2/25/09 

 
TOPIC OPTION A 

Jim K., Carla, Larry, Warren 
OPTION B 

Destry, Derb, Jim L., Walker 
AREAS OF OVERLAP  

(caveated in italics as needed) 
OVERLAP OR PARTIAL OVERLAP 
Park Funding Same Same Support increase in operations funding for 

NPS 
Vehicle/Ops 
Characteristics 

- Per Committee draft 
- Motorcycles allowed with free 

special use permit that includes 
education 

 

- Per Committee draft 
- Motorcycles allowed in front of N. 

villages, excluding Frisco and 
Hatteras Villages 

-  

Per Committee draft (copies provided 
separately) 
 
Motorcycles NOT agreed to, see 
differences in other columns 

Routes/Areas 2/13/09 Discussion Draft Maps with the 
changes described below 

2/13/09 Discussion Draft Maps with the 
changes described below  

See separate document for areas of 
overlap and difference 
 

Villages - All villages seasonally closed to 
ORVs 

- East facing closed 5/15 – 9/15 
- South facing closed 3/01 – 10/31, 

Easter week, Thanksgiving week 

- North (East facing) villages open - 
any seasonal dates ok, no closures 
during any season also ok. 

- Frisco and Hatteras closed year 
round. 

-  

- North (east facing villages) closed to 
ORVs 5/15/ to 9/15 

 
South facing villages closure approach 
not agreed to, see differences in other 
columns 

Permits -  ORV Special Use permit 
- Education required 
- Fee is $5/vehicle/day; 

$10/vehicle/week; or 
$30/vehicle/year. Discounts for 
residents, seniors, economic 
hardship, disabled, veterans, active 
duty military 

- All fees used to adm. ORV permit, 
for ORV related 
improvements/maintenance and LE 

- ORV Special Use permit 
- Education required 
- Fees should be reasonable, and set 

for cost recovery, to include resource 
management costs necessitated by 
ORV use. 

 
 

ORV Special Use permit 
- No limit to number of permits 
- Available through multiple means 

such as web, in-person, etc. 
- Permit assigned to person with valid 

driver’s license and vehicle 
registration 

- Park will prepare annual report on 
permit system 

- Education required 
 
Fee amount  is NOT agreed to, see 
differences in other columns 

Natural Resources - SM2 at all points and spits, incl Cape 
Pt. and West to Ramp 47 

- SM1 elsewhere as outlined in NPS 
draft Alt. E 11/05/08. (unless 
otherwise specified in map 

See attached: “Natural Resource 
Protection” 

- SM2 at points and spits (including 
Cape Point to Ramp 47) 

- SM1 elsewhere 
 
All details of proposals not fully 
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DRAFT               FOR DISCUSSION 
PURPOSES ONLY 

LAST OPTIONS PRESENTED IN THE INTEGRATION GROUP 
Issues Comparison:  2/25/09 

 
TOPIC OPTION A 

Jim K., Carla, Larry, Warren 
OPTION B AREAS OF OVERLAP  

Destry, Derb, Jim L., Walker (caveated in italics as needed) 
proposals) discussed nor agreed to 

Advisory Committee Not discussed Not discussed The NPS should establish a diverse 
stakeholder committee/group to provide 
periodic input on Park ORV, pedestrian, 
and natural resource policies. 
 
Contingent on further NPS consideration 

DIFFERENCES 
Night Driving/Lighting  Night Driving 

- Restriction Dates: Tuesday after 
Memorial Day weekend to 
sunrise/set Friday night of Labor Day 
weekend 

- Park and Stay - (25 vehicles per spit, 
50 at Cape Pt, 50 at South Ocracoke); 
911 escape with escort; self-
contained vehicle or vehicle with a 
toilet, with a special use permit, 
parking pens with SM2 buffers, no 
escort off beach 

- Steward at all locations 
- Time: 1 hr after sunset to ½ hour 

after sunrise, NPS utilizing additional 
ATV/personnel to clear OHV areas 
as soon as practicable in AM, time 
being of the essence. 

 
Lighting 
 
- County Ordinance 
 

Night Driving 
 
Option #1: 
- Implement Atlantic Loggerhead 

Recovery Plan 
- Restriction Dates: 5/1-11/15 
- No night driving:  ½ hr after sunset 

until beach has been cleared by turtle 
patrol in the morning.   

 
 
Option #2: 
 
Lighting 
 
- County ordinance 
 
- Turtle-related management to be 

determined by recommendation by 
FWS and WRC. 

 

Night Driving 
 
- Night driving restrictions needed 

(details not agreed to) 
 
Lighting 
 
- County ordinance 

Pre-Nesting Closures -- 
Areas other than Points 
and Spits 
 

Apply pursuant to Draft NPS Alt. E 
11/05/08  

Apply anywhere with bird activity during 
last ten years that has appropriate habitat: 
Shorebirds (3/15), CWOB (4/1) 
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DRAFT               FOR DISCUSSION 
PURPOSES ONLY 

LAST OPTIONS PRESENTED IN THE INTEGRATION GROUP 
Issues Comparison:  2/25/09 

 
 

ADDITIONAL ISSUES AND IDEAS IDENTIFIED BY THE INTEGRATION GROUP  

ORV Safety closures & 
Pedestrian Safety 

Per Committee draft (copies provided separately) 

Ramps, Parking Lots, and 
Infrastructure 
Improvement 

To support the ORV routes and non-ORV areas designated by the 
Committee, new or improved ramps, parking lots, and interdunal 
roads will be developed with appropriate signage, educational 
elements, air stations, and restrooms.  Preferably, each ORV route 
will have an egress/exit ramp on each end of the route and each 
pedestrian area will have sufficient boardwalks or trails for access. 

Soundside Access If not delineated in routes and areas maps from the Committee, ORV 
access will be provided to soundside at existing points, designated as 
routes, with sufficient maintenance for clear passage and route 
signage to prevent impacts to vegetation, recognizing these routes 
may be maintained in a more “undeveloped” or natural condition. 
 

Education On-going resource and safety education for all users of the Park – 
pedestrians, ORV drivers, and any others -- is an important and 
essential element of a final overall ORV management plan and 
natural resource protection effort. 

Periodic Review Due to changing geomorphological conditions, visitor use, and other 
dynamic factors, the NPS will engage in a periodic review of the 
ORV plan at least once every 5 years. 

Commercial Fishing Use of ORVs by commercial fishermen will be managed separately 
under a Commercial Fishing Special Use Permit 

Habitat Management on 
Cape Point 

On Cape Point, the NPS will explore means of habitat management 
including vegetation, positive decoys for CWBs. 
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DRAFT               FOR DISCUSSION 
PURPOSES ONLY 

LAST OPTIONS PRESENTED IN THE INTEGRATION GROUP 
Issues Comparison:  2/25/09 

 
 

Natural Resource Protection Table as Part of Option B: 

Survey Time and 
Frequency 

 

Piping Plover  American Oystercatcher 
and Wilson’s Plover 

Colonial Waterbirds 

All Species Zone of ocean backshore  at least 10m wide and running the length of the Seashore is closed to ORV use.  This zone should be 
adjacent to the toe of the primary dune wherever a primary dune exists. 

All Bird Species Species Management 1 (SM1): Will use larger, longer lasting buffers with less monitoring to alleviate the need for constant 
monitoring and frequent fencing changes.  Will be applied at all resource areas other than Cape Point and S. Ocracoke. Estimated 
staffing requirements TBD by NPS.   
Species Management 2 (SM2): Will use smaller buffers and require more frequent monitoring and fencing changes.  Will be applied 
at Cape Point and S. Ocracoke only at the discretion of NPS.  Estimated staffing requirements TBD by NPS.  
This method is less predictable for Seashore visitors, relies on variable closure and opening dates depending on presence of birds, 
requires additional skilled staff, and requires additional resources. 
 
If NPS is unable to survey, monitor, or protect areas as described, unable to implement SM1 as described, or determines that SM1 
or SM2 are inadequate to protect natural resources, then NPS will implement USGS Protocol Option A or B for breeding species. 
 
NPS is committed to implementing science-based resource protection and management practices. NPS also recognizes that new or 
additional data, and scientific studies, may indicate that species management and protection actions should be altered to adequately 
protect natural resources.  
 
Disturbance is defined as follows: “Human disturbance is any activity that changes the contemporaneous behavior or physiology of 
one or more individuals within a breeding colony of waterbirds” (Nisbet 2000).   This definition shall be applied to nesting Colonial 
Waterbirds, Piping Plover, Wilson’s Plover, American Oystercatcher, and non-breeding shorebirds. 
 
Dogs are prohibited within 100 yards of all natural resource closures, including natural resource areas for migrating and wintering 
shorebirds.  Pet restrictions and leash regulations will be strictly enforced. 
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PreNesting Surveys  SM1, SM 2: By March 1, all potential 

habitats will have been evaluated. PIPL 
prenesting closures will be recommended 
based upon that habitat evaluation. 
Those closures will installed by March 15. 
March 15 – July 15: Survey prenesting 
areas at least 3 times per week. Outside 
of prenesting areas and existing closures, 
survey suitable habitat 3 times per week; 
more often if breeding PIPL are observed 
in the area. If prenest closures allow 
pedestrian and/or ORV access corridors, 
survey daily. 
Survey for Wilson’s plover during piping 
plover surveys.  
Prenesting buffers will not be modified in 
cases where the beach erodes into the 
buffered habitat. 
 
Bodie Island, Cape Point & South Beach, 
Hatteras Inlet, N & S Ocracoke Island, and 
historic nesting areas active in the past 10 
years:   
 
 
 

SM1: March 15 – July 15 survey 
historic breeding areas (last ten 
years) at least 3 times per week..   
 
SM2: March 15 – July 15 survey 
historic breeding areas (last ten 
years) at least 3 times per week. 
If/when AMOY pairs are observed 
in an area, survey site daily.   
 
As of May 1 turtle staff will observe 
for AMOYs during daily patrols. 
Turtle patrol will take over 
monitoring after July 15th. If pre-
nesting closures allow pedestrian 
and/or ORV access corridors, 
survey daily. 
 
Bodie Island, Cape Point & South 
Beach, Hatteras Inlet, N & S 
Ocracoke Island, and historic 
nesting areas active in the past 10 
years:   
 
 
 

SM1: April 1 – July 15 survey historic Least 
Tern, Common Tern, and Gull-billed Tern 
breeding areas (last ten years) at least 3 times 
per week. April 1 – Aug 15 survey historic Black 
Skimmer breeding areas (last ten years) at 
least 3 times per week.  
SM2: April 1 – July 15 survey historic Least 
Tern, Common Tern, and Gull-billed Tern 
breeding areas (last ten years) at least 3 times 
per week. April 1 – Aug 15 survey historic Black 
Skimmer breeding areas (last ten years) at 
least 3 times per week If/when CWB are 
observed in an area, observe daily.  
 
As of May 1 turtle staff will observe for CWBs 
during daily patrols (i.e., survey for CWB while 
observing for AMOY.)  Turtle patrol will take 
over monitoring after July 15th. If pre-nesting 
closures allow pedestrian and/or ORV access 
corridors, survey daily. 
 
Bodie Island, Cape Point & South Beach, 
Hatteras Inlet, N & S Ocracoke Island, and 
historic nesting areas active in the past 10 years:   
 
  

PreNesting Buffers  SM1:  Areas designated as SM1 Resource Areas will not allow ORV or pedestrian access during the pre-nesting period.  
    
SM2:  Areas designated as SM2 may have a narrow ORV (where permitted) and/or pedestrian access corridor until nesting activity 
(including but not limited to territorial behavior, courtship, mating, scraping, confirmed scrapes, and other breeding or nest building 
activities) is observed.    Standard buffer distances in Table 1 will apply immediately upon observation of nesting activity and will not 
be reduced to allow an ORV or pedestrian corridor. Pre-nesting closures will be established at all nesting sites active in the previous 
10 years. 
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Bodie Island: Due to location of waterbird colonies and shorebird nesting sites, and the location of nesting habitats for these species, 
the closure of the pedestrian corridor will begin at the northernmost boundary of the pre-nesting closures as delineated in Alt E.  
Cape Point: North side corridor to be not more than 50m wide; Hatteras Inlet: pre-nesting closure to include all suitable nesting 
habitat (dune to ocean) and nesting sites active in the past 10 years; S. Ocracoke: established as described above (page 13, revised 
map 2/13/09); N. Ocracoke: pre-nesting closure to include all suitable nesting habitat (dune to ocean) and nesting sites active in the 
past 10 years. 
 
Deliberate attempts to harass or disturb birds, or vandalize fencing, will result in immediate closure of the corridor. 

SM1/SM2:  In February or March of 
each year, NPS natural resource staff 
will conduct an annual assessment of 
piping plover breeding habitat to plan 
pre-nesting closures in historic breeding 
areas that are adapted to current habitat 
and physiographic conditions. Historic 
breeding areas will be closed by posting 
symbolic fencing by March 15. Closures 
will be removed if no breeding activity is 
seen in the area by July 15, or 2 weeks 
after chicks in the area have fledged, 
whichever comes later. 
 

SM1/SM2:  Pre-nesting closures 
will be installed by March 15 in 
areas that had nest(s) in the past 
10 years, if habitat is still suitable.  
Closures will be removed if no 
breeding activity is seen in the 
area by July 15, or 2 weeks after 
the site is abandoned by AMOY or 
Wilson’s Plover, whichever comes 
later. 

SM1/SM2:  Pre-nesting closures will be 
established for CWB by April 1 in areas that 
had a colony (or colonies) in the past 10 years, 
if habitat is still suitable.  Closures will be 
removed if no breeding activity is seen in the 
area by July 31, or two weeks after the site has 
been abandoned by CWB, whichever comes 
later.  
 
NPS natural resource staff will conduct an 
annual assessment of colonial waterbird 
breeding habitat to plan pre-nesting closures 
that are adapted to current habitat and 
physiographic conditions. 
 

Courtship/Mating 
Surveys: 

 

All areas with pre‐nesting closures and pedestrian and/or ORV corridors will be surveyed daily from establishment to removal of the pre‐
nesting closure. 

SM1:  If PIPL, AMOY, WIPL, or CWB are observed exhibiting territorial or courtship behavior in suitable habitat, or if scrapes are observed 
in the absence of courtship behavior, observe 3 times per week.  Survey potential new habitat 2 times per week; increase to 3 times week 
once birds are observed in the area. 

SM2:  PIPL monitored as described for SM1.  If AMOY or CWB are observed exhibiting territorial or courtship behavior in suitable habitat, 
or if scrapes are observed in the absence of courtship behavior, observe daily.  Survey potential new habitat 2 times per week; increase to 
3 times per week once birds are observed in the area. 
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Courtship/Mating 
Buffers: 

SM1, SM2:  If courtship or copulation is 
observed outside of existing prenesting 
closure, or inside the closure but within 
50 m of the closure boundary, establish 
or expand buffer to ensure 50 m buffer for 
the observed birds. Buffer will be 
increased in 50 m increments if 
disturbance occurs. 
 
If nest buffer is less than 75 m observe 
nesting activity daily to determine if 
disturbance is occurring. Observations 
will continue until 50 passages of 
pedestrians or vehicles within 10m of the 
closure boundary are recorded. If no 
disturbance is observed, observations 
can be terminated.  At the first 
disturbance, buffer will be expanded by 
50 m if human disturbance is observed.  
Observations; observations will continue 
until 50 additional passages are 
documented and buffer will be expanded 
by an additional 50 m if human 
disturbance occurs again. 

SM1: Outside of existing pre‐nesting 
closure, or inside the closure but 
within 300 m of the closure 
boundary, if one observation of 
scraping or territorial behavior has 
been documented or if a scrape is 
being maintained, a 300 meter buffer 
will be established around the bird 
activity. 

SM2:  Outside of existing pre‐
nesting closure, or inside the closure 
but within 150 m of the closure 
boundary, if one observation of 
scraping or territorial behavior has 
been documented or if a scrape is 
being maintained, a 150 meter 
pedestrian/ORV buffer will be 
established around the bird activity 
Courtship site will be monitored 
daily and the buffer will be adjusted 
as needed. Buffer will be increased 
in 50 m increments if disturbance 
occurs. 

If, in the judgment of NPS Resources 
Management staff, a pair has 
abandoned a territory and 
established a new territory at 
another location, the buffer may be 
removed at the abandoned territory 
after two weeks with no activity. 

SM1:  Outside of existing pre‐nesting closure, or 
inside the closure but within 300 m of the 
closure boundary, if one observation of scraping 
or territorial behavior has been documented or 
if scrapes are being maintained, a 300 meter 
buffer will be established around the scrape 
locations.   

SM2:  Outside of existing pre‐nesting closure, or 
inside the closure but within the buffer distance 
prescribed below of the closure boundary, if one 
observation of scraping or territorial behavior 
has been documented or if scrapes are being 
maintained, establish a buffer around the scrape 
location. Buffer will be 100 meters for least terns 
and 200 meters if the colony contains common 
terns, gull‐billed terns or black skimmers.  
Colony will be monitored daily as new nest sites 
are being established and buffers will be 
adjusted as needed. Buffer will be increased in 
50 m increments if disturbance occurs. 

 

Nesting Surveys:   Nesting survey (walk-through to looks 
for nests) conducted every 3 days. 

Nesting survey (walk-through to 
looks for nests) conducted when 

Colonies will be surveyed by foot during the 
“peak” nesting period which is during the last 
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observations suggest a nest is 
present. 

week of May and the first week of June. 
 

Nest Observation:  SM1, SM2:  Observe nests daily from a 
distance that does not disturb the birds, 
based on professional judgment. 
Approach nests once per week to 
observe and record data.  
  
If nest buffer is less than 75 m observe 
nest daily to determine if disturbance is 
occurring. Observations will continue 
until 50 passages of pedestrians or 
vehicles within 10m of the closure 
boundary are recorded. If no 
disturbance is observed, observations 
can be terminated.  At the first 
disturbance, buffer will be expanded by 
50 m if human disturbance is observed.  
Observations; observations will continue 
until 50 additional passages are 
documented and buffer will be expanded 
by an additional 50 m if human 
disturbance occurs again. 

SM1: Observe nests at least 3 
times per week from a distance.  
For incubating birds that cannot be 
observed from a distance, check 
nests on a weekly basis (or as staff 
is available). 
SM2: Observe nests daily from a 
distance that does not disturb the 
birds, based on professional 
judgment.  For incubating birds that 
cannot be observed from a distance, 
check nests every 3 days. 

SM1: Observe colonies at least three times per 
week from a distance. For incubating birds that 
cannot be observed from a distance, check 
colonies on a weekly basis. 
SM2: Observe nests daily from a distance that 
does not disturb the birds, based on 
professional judgment.  For incubating birds 
that cannot be observed from a distance, 
check colonies every three days. 

Nesting Buffers:  All species:  The park retains the discretion to expand buffers under SM1 and SM2 depending on staffing and bird behavior.  In 
unprotected areas, a closure will be established immediately when a nest with egg(s) is found.  When nesting occurs in the 
immediate vicinity of paved roads, parking lots, campgrounds, buildings and other facilities, NPS retains the discretion to provide 
resource protection to the maximum extent possible while still allowing those sites to remain operational.  Buffers will remain in place 
for 2 weeks after a nest is lost to determine if pair will re-nest, if no other species nesting in area.   

SM1, SM2: NPS shall not reduce buffers to accommodate ramp access.  After July 31, closures will be removed outside of 
prenesting closures two weeks after all nesting is complete or all chicks in area have fledged, whichever is later. 

 

Deliberate attempts to harass or disturb birds, or vandalize fencing, shall result in immediate expansion of the buffer by 50m for the 
first act, an additional 100m for the second act, and 500m for the third act. 
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SM1, SM2,: Establish 50 m buffer 
around piping plover nests occurring 
outside existing closures. If bird leaves 
nest due to human disturbance, buffer 
will be increased in 50 m increments 
until disturbance is abated.  If the nest 
buffer falls within the intertidal zone a 
full-beach closure will result.   

If buffer is adequate to prevent human 
disturbance, a designated ORV or 
pedestrian access corridor can be 
maintained during incubation.  During 
breeding season, pets are prohibited in 
pass-through corridors or at the points 
and spits.    

If nest buffer is less than 75 m observe 
nest daily to determine if disturbance is 
occurring. Observations will continue 
until 50 passages of pedestrians or 
vehicles within 10m for the closure 
boundary are recorded. If no 
disturbance is observed, observations 
can be terminated.  At the first 
disturbance, buffer will be expanded by 
50 m if human disturbance is observed.  
Observations will continue until 50 
additional passages are documented 
and buffer will be expanded by an 
additional 50 m if human disturbance 

 again. occurs

SM1: Use buffer of 300 m. 
 
SM2:  Use buffer of 150 m around 
nests occurring outside of existing 
closures.  
All: Establish buffer immediately 
when nest is located. Increase 
buffer in 50 meter increments if 
necessary to prevent human 
disturbance. If the buffer falls 
within the intertidal zone a full-
beach closure will result. 
For AMOY nests that occur inside 
a pre-nesting closure at one of the 
points or spits and requires a 
buffer expansion of the pre-nesting 
area, if the nest is lost due to 
overwash or predation, the buffer 
expansion shall be removed to the 
original pre-nesting closure after 
two weeks with no activity. 
 

SM1: Use buffer of 300 m for all species. 
 
SM2:  Use buffer of 100 m for least terns and 200 
m if the colony contains common terns, gull-billed 
terns or black skimmers.   
All: Establish buffer immediately when 
nest/colony is located. Increase buffer in 50 meter 
increments if necessary to prevent human 
disturbance. If the buffer falls within the intertidal 
zone a full-beach closure will result. 
 
Colony will be monitored daily for presence of 
new nesting activity and buffers will be adjusted 
as needed. 

For a colony that occurs inside a pre-nesting 
closure at one of the points or spits and 
requires buffer expansion of the pre-nesting 
area, if the colony is over-washed or predated, 
the buffer expansion shall be removed to the 
original pre-nesting closure after two weeks 
with no activity.  
 

Pass-through 
Corridors during 

Courtship/Mating 
and Incubation 

  n/a    n/a n/a 

Adult Foraging Survey suitable piping plover breeding 
habitat 3 times per week to monitor for  

No additional buffers/closures. No additional buffers/closures. 
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Surveys & Buffer: adults (with an associated scrape or nest 
territory) foraging outside of an existing 
closure. If observe foraging outside of 
existing closure, survey site daily. If 
observe foraging outside of buffer on two 
consecutive surveys, establish or expand 
the buffer using flexible increments based 
on observed bird behavior to include 
foraging site if the foraging area is 
associated with a prenesting closure.  
These closures are intended to provide 
foraging opportunities close to breeding 
sites. Remove closure if no foraging 
observed for a 2‐week period during the 
breeding season, or when associated 
breeding activity has concluded.  

Unfledged Chicks 
Surveys: 

 

SM1,: Observe brood once daily. 

SM2,: Observe brood at least 1 hour each 
in am and pm daily. Have monitor(s) 
present during periods of ORV or 
pedestrian access.   

Observations end once chicks have 
fledged.  Chicks are considered fledged at 
35 days or are observed in sustained 
flight of >15 m. 

 

SM1,: Observe brood at a 
minimum every other day. 
SM2,: Observe brood once daily.  
Observations end once the chicks 
have fledged.  Chicks are 
considered fledged if they have 
been observed to be proficient in 
flying or observed in sustained 
light of >30 m. f
 

 

Colonies will be surveyed by foot during the 
“peak” hatching period which should fall 21 days 
after initial nest counts. 
A follow‐up survey by foot should be conducted 
during the “peak” fledge which should fall 20 days 
after hatch counts. 

SM1:  Observe colony every other day. 

Tern and skimmer chicks will often move 100m or 
more from their colony site, often toward the 
nearest shoreline.  

SM2:  Observe colony daily.   

Observations end after no unfledged chicks have 
been observed on 3 consecutive survey days.  
Closure can be removed after August 31 or two 
weeks after all chicks have fledged, whichever is 
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later. 

 

Unfledged Chick 
Buffers: 

SM1: Establish a minimum 1000 meter 
buffer on either side of brood based on 
observation of bird behavior and terrain 
conditions at site. No ORV or pedestrian 
access until all chicks have fledged. 

SM1: For the first 2 weeks after hatching, 
establish a 1000 m buffer for ORVs .  

Based on mobility of the brood, at the 
discretion of park management, the buffer 
can be reduced after the first two weeks 
to 500 m for ORVs and 200 m for 
pedestrians (at Cape Point and South 
Point).  Points and spits would only be 
accessible from 7 a.m. to 7 p.m. as long as 
unfledged PIPL chicks are in the area and 
only if prescribed buffers can be 
maintained.  The 7 a.m. opening (shall) be 
delayed until the chicks have been 
located. If chicks are highly mobile, the 
1000 m buffer may need to be 
maintained. Buffer moves with chicks. 
Vehicles may be allowed to pass through 
portions of the protected area that are 
considered inaccessible to PIPL chicks 
because of steep topography, dense 
vegetation, or other naturally occurring 
obstacles. 

SM1/SM2: The closure will extend for 
1000m on each side of a line drawn 
through the nest site and perpendicular 
to the long axis of the beach.  The 

SM1: Establish a 300 meter buffer 
when unfledged chicks are 
present. Include foraging and 
roosting habitat from the ocean 
(low water line) to the dune (or 
sound shoreline, if applicable), if 
accessible. Closure would be 
removed 2 weeks after fledging 
(observed flight of 30 meters);. 
 
The closure will extend for 300m 
on each side of a line drawn 
through the nest site and 
perpendicular to the long axis of 
the beach.  The resulting closure 
will extend from the ocean side low 
water line to the bayshore low 
water line or to the dune line if no 
bayshore habitat exists. 
 
SM2: Establish a 200 meter buffer 
around the unfledged chick(s) 
location. Include foraging and 
roosting habitat from the ocean 
(low water line) to the dune (or 
sound shoreline), if accessible. 
Adjust/increase buffer as needed 
when chicks are mobile. Buffer 
moves with chicks. 
 
The closure will extend for 200m 
on each side of a line drawn 

SM1: Use 300 m buffer. If chicks move outside of 
the buffer, it will be adjusted to include an 
additional 200 meters from the chick(s) location 
outside of the closure.  
 
SM2: Establish a 200 meter buffer around the 
chick(s) location.  Adjust buffer as needed when 
chicks are mobile. Monitor daily if shoreline in 
front of colony open to ORV use.   
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resulting closure will extend from the 
ocean side low water line to the 
bayshore low water line or to the dune 
line if no bayshore habitat exists. 

through the nest site and 
perpendicular to the long axis of 
the beach.  The resulting closure 
will extend from the ocean side low 
water line to the bayshore low 
water line or to the dune line if no 
bayshore habitat exists. 
 
All: ORV access would not be 
allowed until 2 weeks after AMOY 
chicks have fledged (observed 
flight of 30 meters);  

 

SM1/SM2:  Reopen access corridor outside of pre-nesting area after chicks fledge (except for AMOYs where the area will remain 
closed to ORVs for an additional 2 weeks).  Dogs are prohibited within 100m of all natural resource closures established for breeding 
birds and chicks.   Closure can be removed after July 31 or two weeks after all chicks have fledged, whichever is later, except for site 
with Black Skimmers.  At sites with Black Skimmers, closure can be removed after August 31 or two weeks after all chicks have 
fledged, which ever is later. 

Nonbreeding / 
Wintering Survey 

NPS will monitor presence, abundance and behavior of migrating and wintering PIPL, AMOY, WIPL, and REKN 3 times per month at the 
points and spits July 1 through May 31 following the existing NPS winter monitoring protocol.  In addition, the International Shorebird 
Survey (ISS) protocol will be used to document other migrating/wintering species. 

NPS will document the distribution and abundance of migrating and wintering shorebirds within the Seashore, following the 
International Shorebird Survey (ISS) protocols.   

Non‐breeding shorebird surveys will begin on July 1 and continue until May 31.   

Survey sites TBD, but should include Cape Point, South Beach, all inlet spits (ocean and soundside habitats), and selected ocean facing 
beaches between Buxton and Salvo, Hatteras Village to Hatteras Inlet, and Ocracoke.   

Nonbreeding / 
Wintering Areas 

Non‐breeding and wintering areas will be considered natural resource protection areas. 

Cape Point and Inlets: An annual migrating/wintering habitat assessment will be conducted at the points and spits by NPS.  
Migrating/wintering resource closures will be established and will be based on foraging, resting, and roosting habitats used by migrating 
and wintering Piping Plovers, Red Knots, and other shorebirds in the past 10 years, and suitable habitat types based on the results of the 
annual surveys. ORV use will not be permitted within 75m of mean high water at terminus of Pole Road, Hatteras Inlet.  S. Ocracoke: 
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Corridor passing non‐breeding/ wintering ocean beach closure will be pass‐through only.  

Other Areas: To benefit Red Knots, Willets, Sanderlings, Black‐bellied Plovers, Piping Plovers, and all other species of migrating and 
wintering shorebirds, NPS will establish resource protection areas for migrating and wintering shorebirds (open to pedestrians, unless 
closed for breeding birds or other reasons) that will provide relatively less disturbed foraging, resting, and roosting areas for migrating 
and wintering birds.   

Migrating/wintering resource closures will be maintained year round.  Dogs will be prohibited within 100m of all migrating/wintering 
resource closures.  The following activities are compatible with the non‐breeding/wintering shorebird resource protection areas: fishing, 
beach walking, birding, kayaking, kite boarding, paddle boarding, photography, picnicking, sailing, shelling, stargazing, sunbathing, surfing, 
swimming, wildlife viewing and wind surfing. 
 
The activities listed above singly or collectively could result in disturbance that is incompatible with protection of habitat for migrating 
and wintering shorebirds. Human disturbance in these areas will have to be monitored and should any single activity or collective 
activities become excessive (definition TBD), NPS will implement seasonal or additional restrictions on compatible uses.  

Within 12 months of the implementation of ORV regulations, NPS will initiate a study of migrating/wintering resource areas in 
cooperation with USGS or major university.  Should this study or future research indicate additional restrictions are needed, NPS will 
implement such restrictions. 

       

Data Collected  Collect data as recommended by USGS 
(Cohen 2005) and use GPS to document 
nest locations. 

Record locations where territorial/ 
courtship behavior occurs, including 
scrape locations. 
Estimate where adult and chick foraging 
occurs.  Chicks should never be 
disturbed to obtain this information. 
 

Collect data as recommended by 
USGS (Meyers 2005) and use GPS 
to document nest locations. 

 

 

Collect data as recommended by USGS (Erwin 
005) and use GPS to document colony locations. 2

 

Future Research  Species Management protocols as outlined in this table will not prevent qualified biologists or ornithologists associated with a major 
university from conducting scientific research that will add to the existing knowledge of species or improve resource protection within 
the Seashore. 
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Goals, Objectives, 

and Desired 
Conditions 

NPS will develop goals, objectives, and desired conditions of all species of breeding birds within the Seashore, taking into consideration 
the best available scientific data regarding habitat conditions, historical distribution and abundance of breeding populations, carrying 
capacity of breeding species, fledging success, and productivity.  NPS will work to achieve these goals, which may require additional 
resource protection measures at some or all locations.  NPS will develop these goals in cooperation with USFWS, USGS, and NCWRC. 

Sea Turtles (a minimum of 7 field personnel is required to meet the daily monitoring requirements on the Park’s 67 miles of shoreline).  NPS will follow 
monitoring recommendations in the Atlantic Loggerhead Recovery Plan. 

Survey Time and 
Frequency 

Sea turtle patrol will begin on May 1, unless leatherback nests have been reported within the state, in which case CAHA will follow 
the direction of NCWRC. Patrol will continue until September 15, or two weeks after the last sea turtle nest or crawl is found, 
whichever is later.  
Conduct daily morning surveys by ATV/UTVs and possibly ORVs for crawls and nests on all beaches before public ORV use. Daily 
surveys for nests end September 15, or two weeks after the last sea turtle nest or crawl was found, whichever is later. Periodic 
monitoring (e.g., every two to three days) for unknown nesting and emerging hatchlings will continue, especially in areas of high 
visitation from that date until November 15.  
Monitoring will also occur for post-hatchling washbacks during periods when there are large quantities of seaweed washed ashore or 
following severe storm events. Nest observations stop when all nests have hatched or excavation indicates that the nest was not 
viable.  
Once a light filter fence is installed, monitor nests daily for signs of hatchling emergence. 

Data Collected  Follow the North Carolina Wildlife Resources Commission Handbook and record: 
-Turtle species 
-Nest vs. false crawl 
-Location (physical description and GPS location) 
-If nest needs to be relocated and, if so, why and where (new physical description and GPS location), number of eggs relocated, and 
time of day 
-Necessary protective measures for nest and hatchlings 
-Information regarding any post hatching nest excavation and analysis 
Examine all nests after hatching to determine productivity rates. Excavate nests in the evening a minimum of 72 hours after hatching 
event.        In cases where hatching events or dates were unknown, unearth nest cavities 80–90 days after the lay date. Any live 
hatchlings found during excavations will be released after dark on the same day as excavation.  
For strandings the following will be recorded: species, location, measurements, and signs of human interactions. Samples and photos will 
be collected when necessary. Necropsies will be conducted when possible. 

Nest Closures/ Establish a buffer approximately 10 meters by 10 meters with symbolic fencing and signage around nest. Closure size may be 
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Buffers modified due to environmental conditions at the nest site. 

Approximately 50– 55 days into incubation, closures expanded to the surf line. The width of the closure based on the type and level 
of use in the area of the beach where the nest was laid: 

a. Vehicle-free areas with little or no pedestrian traffic – 25 meters wide (total width); 
b. Villages or other areas with high levels of day use –50 meters wide (total width); 
c. Areas with ORV traffic –105 meters wide (total width). 

Opposite the surf line on the landward side of the closure, expand the closed area to 15 meters where possible, but no less than 10 
meters landward from the nest. Pedestrian traffic detours behind the nest area clearly marked with signs and reflective arrows.  
Where present within closure, vehicle tracks manually smoothed with rakes or a steel mat attached to an ATV, so as not to impede 
hatchlings attempting to reach the surf.  
Use light filtering fence behind nests nearing hatch dates to block light pollution from the villages and vehicles operating on the 
beach after dark. 
If multiple nests are located near each other (within 150 feet), and have similar hatch dates (14 days), then closures will encompass 
all nests in the area, and will not be removed until all nests within the closure have hatched. 

Night Driving 
Restrictions 

Night driving restrictions will begin May 1st and continue until November 15th. 
Beach routes will be closed to ORV use from 30 minutes after sunset and will remain closed until nest search by sea turtle patrol has 
been completed and nests are marked with symbolic fencing.  NPS will attempt to open each section of beach as soon as possible 
each morning.   

Nest Relocation By April 15th, areas deemed unsuitable for turtle nests (i.e. high erosion rate) will be identified by Park staff.  Maps and descriptions 
of these areas will be analyzed by NCWRC prior to nesting season.  
When a nest is found, staff assesses need for nest relocation and follows relocation guidance identified in the NCWRC handbook.  
If it is determined the nest will not be relocated, it will be immediately protected with a symbolic fencing and signs and will measure 
approximately 10 meters by 10 meters in size. Closure size may vary at the discretion of staff due to the environmental factors at a 
nest location.  
If a nest is threatened by an imminent storm event, NPS will consult with NCWRC to determine appropriate action. 

Light Management Establish turtle friendly lighting standards and/or reduce light for all Seashore (NPS) structures. 
Encourage concessioners to install turtle friendly lighting. 

Develop educational material to inform visitors about their impact on the success of sea turtle nests. 
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Research Support research efforts looking at the sex ratios of sea turtles.  

Respond to sea turtle strandings in a timely manner, and report all information, pictures, and signs of human interaction to 
NCWRC.  

Necropsies of strandings will be done when possible. 
Seabeach Amaranth 

Survey Time and 
Frequency 

August  
An annual survey of potential habitat will be conducted.  Some bird closure areas may not be surveyed due to the potential to 
disturb nesting birds.  Some areas may not be surveyed until just prior to re-opening an area to ORV traffic.   
July– September 

g alternate ORV corridors, survey for seedlings/plants. Before opening any species closure or identifyin
End observations when all plants have died back. 

Data Collected  Record location of all individual plants or plant clusters using a GPS and note if the plant is located in an area open or closed to 
recreational use. 

Buffers April 15 – November 30 
If a plant/seedling is found outside of an existing closure, the Seashore will erect symbolic fencing with signage creating a 10 
meter by 10 meter buffer around the plant. If plants are located next to each other, the area will be expanded to create one 
enclosure protecting several plants. 
If a SBA is found during the survey prior to reopening a bird closure to ORV and pedestrian use, the Seashore will protect the 
SBA as described above and reopen the areas of the bird closure where no plants exist. 
Areas reopened if no plants are present by September 1. Where plants occur, the closed areas will be reopened after the 
plants have died. 

 

See Shorebird/Waterbird Buffer Summary on next page. 
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Table 1.  Shorebird / Waterbird Buffer Summary  

 

Species  Breeding Behavior/ 
Nest Buffer 

Unfledged Chicks 

  SM1 / SM2  SM1 / SM2 

Piping Plover  50 m / 50 m  1000 m / 200‐1000 m 

American Oystercatcher  300 m / 150 m  300 m / 200 m 

Least Terns  300 m / 100 m  300 m / 200 m 

Other Species CWB   300 m / 200 m  300 m / 200 m 
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To the National Park Service Negotiated Rulemaking Committee. 
February 27, 2009 
 
Michael E.C. Gery 
Manteo, NC 
 
My name is Michael Gery and I live on Roanoke Island. I appreciate the opportunity to 
speak to the committee today. I speak for myself alone, but I do know there are many 
others who feel as I do about trying to keep as much of our national seashore as natural as 
possible so that people can see an ocean beach in its natural state. Experiencing a natural 
ocean beach is not so easy to do these days. But that’s why this national seashore was 
established: to protect and maintain a beach for people to enjoy far into the future.  
 
I also appreciate the commitment that committee members have made to this process of 
devising a plan to manage motorized vehicles on these beaches. You all have added 
important information to the discussion. Regardless of whether you can reach consensus, 
you have helped the National Park Service come up with a fair plan. 
 
Now it’s time for the Park Service to institute a plan that should have been instituted 30 
years ago. I congratulate Mike Murray and this Park Service administration for taking on 
this difficult issue. Because previous administrations could not design a plan – or 
otherwise were prevented from designing one -- the massive popularity of 4-wheel-drive 
vehicles during the past 30 years has turned some very important and treasured sections 
of the National Seashore into parking lots and joy-riding race tracks. These are areas 
where it is no longer possible for families to appreciate the natural beauty and activities 
of a seashore beach, which is what the National Seashore was meant to provide. 
 
All we’re asking is to return more of this beach to the peace and quiet it’s supposed to 
have, and that means closing more stretches year-round to motorized vehicles, except 
those that carry law enforcement and rescue personnel, or physically disabled persons. 
  
This National Seashore belongs to the nation. It does not belong to Dare County alone, 
and protecting it is not a public relations problem for Dare County, as our elected 
commissioners evidently believe. The Park Service has an obligation to preserve these 
beaches in their natural state, to preserve the ecology, the wildlife, and the history of this 
seashore. Allowing motorized vehicles free reign over large sections of the National 
Seashore is like allowing anyone to blast loud radios anywhere in the National Cathedral, 
or to open the Gettysburg National Battlefield to volleyball and golf. That’s why no 
administration in 36 years has rescinded the order to regulate motorized vehicles in 
National Parks. These parks are meant to be preserved as parks for everyone, not allowed 
to become parking lots for a privileged few. 
 
I am encouraged that the recent shift in American government and policy has revived the 
real American character, the character that respects our neighbors and our communities, 
our history, our beliefs, our environment and our system of government. I look forward to 
a new administration that will restore dignity to the Department of the Interior and will 
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allow the National Park Service to do what it does best: to once again manage and protect 
this national treasure we have in our backyard. 
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                                                     2 26 09 Reg Neg comment      
 
 
Jim Harris longcaster@charter.net PH 252 261 4990 
 
 
PART 1 of 2 
These are the Walker Golder reports used at the Feb3 Reg Neg. I took out (C&P) and my comments 

are in blue. Cyndy Holda got them posted in NPS PEPC for Reg Neg. 

• Reference Material Discussed - Barbee 1994   (2.2 MB, PDF file) 
• Reference Material Discussed - Collazo et al. 1995 - part 1 of 3   (4.9 MB, PDF file)  
• Reference Material Discussed - Collazo et al. 1995 - part 2 of 3   (4.3 MB, PDF file)  
• Reference Material Discussed - Collazo et al. 1995 - part 3 of 3   (4.2 MB, PDF file)  

My observations & comment is in Blue 

The Red text is from the text and important 

From Collazo study, piping plovers 93‐94; 

Through our observations of incubating adults and adults tending chicks, we found that 
piping plovers are only rarely disturbed by encounters with vehicles, planes or 
humans on foot. More consequential disturbances were caused by interactions 
with natural predators and competitors.  
 By reading NPS plover ’08 reports there is high incidence of plover bothering plover 
 
At this present level of park use, park closures would likely have minimal effect on piping 

plover reproductive success. 
Does this mean they aren’t necessary? 

 
Storms in the early part of the breeding season cause breeding losses and delays, and 
high temperatures, especially late in the breeding season, impose heat stress that may 
indirectly cause chick mortality. For these reasons, productivity goals set in the recovery 
plan (1.5 fledged chicks/pair/year), established from studies of more northern 
populations, are probably unrealistic for North Carolina. 
 
Continue vegetation removal at Cape Point along the south shore of the brackish pond. To. 
delay the regrowth of vegetation in these treated areas, it may be beneficial to use raking 
machinery after disking to prevent vegetative growth from cuttings. Growth of vegetation in 
other piping plover foraging and nesting areas of CAHA should be monitored; additional 
areas may need to be maintained. Preservation of interior wet and mud flats on CAHA is 
critical; otherwise piping plovers may only find suitable foraging habitat along the ocean 
intertidal zone where human disturbance is a problem. (6) At present, beach closures are 
unnecessary and are not likely to favorably impact breeding piping plovers on the islands. 
(7) Piping plover population numbers and reproductive success must be consistently 
monitored so that reliable population trends can be tracked as a means to determine 
howthe NC population is maintained. 
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Seasonal numbers, distribution and population dynamics of shorebirds on the Outer 

Banks of North Carolina..Chapters I and II Surveys were conducted twice per month by 
vehicle. 

 This is a twice a month drive on the beach 
 
 

Red Knots; .Most Red Knots were seen at North Core Banks (65% of total) and Ocracoke Island 
(28% of total). Compared to other ISS sites, the Outer Banks ranked last in regional importance 
to this species 

 
Sanderlings 
The capture of Sanderlings was described in detail earlier (Chapter 1). All birds were fitted with 
an aluminum U.S. Fish and Wildlife Service leg band and a series of either four (1992) or three 
(1993) color bands arranged in a unique combination. The color bands were U.V. stable PVC 
bands Color band seams were melted together to reduce the possibility of band loss.  
How do you melt plastic on a birds leg?? 
 

Breeding colonial waterbird studies qn the Outer Banks of North Carolina. 
Barbee from inside Collazo; 
Different human activities had different effects on shorebird behavior. Faster, erratic events such as 
running pets and children, seemed to upset birds more than slower, regular events such as  people 
walking, or slow moving vehicles. This was very similar to Burger's (1986) findings in New York. 
Along North Carolina's outer Banks, many shorebirds seemingly ignored stationary humans and 
stationary vehicles on the beach, often foraging within a few feet of sunbathers and parked vehicles. 

 
To assure that important sites where nesting birds are successful and where management is possible, 
we recommend that ORV traffic be allowed in such key colony sites as Cape Point, Hatteras Inlet, to 
drive down vegetation. 

 
I note that a common wording, management = predator control/removal. Plover on plover 

attack/intimidation is rampant in CAHA, should plovers be managed more?  
 
I get the impression, when reading these studies that the authors would like to write something 

like; 
“when plovers were brooding their eggs, and the adults reacted to disturbance, the eggs were 
cowering deep into the nest and showed no signs of fleeing behavior (running away flying, or broken 
wing display. The eggs remained defensive refusing to give any ground.” 
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PART 2 of 2 
Tarr CALO 2008  
 
http://parkplanning.nps.gov/document.cfm?parkID=358&projectId=10641&document

ID=25865  
 
We found that disturbance has a negative effect on site use by shorebirds, all birds, 

and Black-bellied Plovers.  
Why are Black bellied plovers singled out 
 
Wildlife managers seek to understand disturbance so that they can balance the 

costs of human disturbance to wildlife with the benefits that recreation provides in 
educating the public, generating support for conservation, and increasing awareness of 
conservation issues (Cole and Knight 1991, Gill 2007, Sutherland 2007) 

Disturbance can have physiological effects such as elevated energy                          
expenditure, elevated hormone levels, and other responses. Fleeing responses 

in wildlife are known to increase heart rate, cardiac output, and blood sugar (Gabrielsen 
and Smith 1995). 

  This must be very hard to study, since handling the bird alone would put 
measurements off the charts 

 
We believe that our counts provided good estimates of true bird abundance in 

segments because most segments were relatively narrow, we were able to see all 
portions of the beach, and the movement of birds in response to the ATV 
aided identification and counting.        

Flushing birds with an ATV aids counting yeah 
right                                                                                       

 
We removed flyovers from this analysis because we suspected that the detectability 

of birds in the air was less than that of birds on the ground or in the surf and that the 
removal of flyover detections would, therefore, decrease the heterogeneity associated 
with our indices       

So counting & identifying from airplanes doesn’t work, who knew 
 
In general, the numbers of people and vehicles on South Core Banks’ ocean     
beach increased throughout the fall, and after 6 September visitor abundance 
corresponded closely with vehicle abundance 
this here is brilliant. It says there were very few to no pedestrians 
 
Plot locations were not randomly selected because placement was restricted by sea 

turtle nest sites and it was only practical to establish closures adjacent to vehicle 
access ramps. Early in the season   we used closures that were established primarily 
to protect sea turtle nests, but later in the season, as sea turtle nests hatched or failed, 
we established closures for the exclusive use of our study. This lack of randomization 
in our selection of experimental units disqualifies our design as a true experiment 
(Ott and Longnecker 2001), but it did not preclude our ability to conduct an experimental 
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manipulation and make inferences about the effects of a controlled variable. Our 
experimental vehicle disturbance treatment involved driving an ATV on a variable, 
winding route through the impact plot at speeds of 15 to 20 mph every 10min during the 
sampling period. Drivers made an effort to approach and flush all birds in the plot 

We attempted to simulate high levels of beach traffic based on an assessment 
of traffic levels conducted during a pilot field season Responses to vehicle disturbance 
varied by species and group. Vehicle disturbance had a significant negative effect 
on the overall number of birds using experimental plots Our results indicate that 
vehicle disturbance influences the distribution, abundance, and behavior of shorebirds 
on ocean beaches habitats at migratory stopover sites. The introduction of vehicle 
disturbance to ocean beach segments decreased the numbers of all birds and 
shorebirds in experimental plots, decreased their relative use of the wet sand 
microhabitat, and increased their use of the swash zone.  

 
 No kidding, if you chase all the birds off an area of beach, it is a negative 

effect.  This study shows JOYRIDING for harassment, on the beach, is wrong. I could 
have rendered that for no cost.                             
                                                                                                                                           
It wouldn’t be because ATVs ran all around the turtle nests going 15-20mph. 

Here is the experiment, drive an ATV inside turtle enclosures at 15-20mph aiming to 
scare every bird inside the enclosure. This simulates high levels of beach traffic, my 
ass. This only shows that flushing every bird with willful intent is wrong. They fail to 
understand that fishermen use ATVs/ORVs to go to a destination, not run all over 
the beach in a haphazard manner chasing birds. Some of these turtle nests failed, I 
wonder why.  Did haphazard misuse of ATVs inside turtle enclosures have any 
cause/effect on the turtle nest failures?  

 
Why didn’t they do an experiment of actual beach use, IE: drive next to the dune or 

along the high tide line in a careful manner going to a destination, not driving all over the 
place purposely scaring birds. 

 
A common challenge when designing field experiments is to choose a treatment 

level that can be standardized and is heavy enough to test hypotheses while still being 
similar to actual levels in the system of interest. 

 
  The challenge is doing one that reflects real conditions 
 
We were unable to simulate vehicle traffic patterns from unrestricted areas 

because they are irregular, and it was important that our treatment be standardized 
among treatment plots. Actual traffic levels on the National Seashore consist of a variety 
of vehicle types (ATV, recreational vehicle, pickup truck etc.) driven at variable 
frequencies and speeds, primarily in the dry sand. Our treatment was consistent, 
frequent, spanned all beach microhabitats, and almost always resulted in birds 
flushing. Our findings identify a disturbance level at which we know disturbance 
influences shorebirds’ utilization of ocean beach habitat but it is not an assessment of 
the effects of actual traffic levels. 
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In other words, they purposely designed an experiment that doesn’t reflect real use If 
you drive an ATV with the intent to flush every bird, every bird will flush, no kidding. 
Real beach users don’t abuse the resource, they don’t intend, from the start, to flush 
every bird, on their route to a destination. 
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March 16, 2009 
 
Attention: Michael Murray, National Park Service 
From: Matt Walker, Senior Editor, Surfing Magazine 
RE: Maintaining access on Cape Hatteras 
 
Dear Mr. Murray: 
Although I already spoke publicly on the access issue currently involving Cape Hatteras, 
I feel it is important to offer a written account of my views in hopes they can help in your 
decision-making.  
 
As a lifelong East Coast surfer, Outer Banks resident — and as Senior Editor of Surfing 
magazine — I cannot overemphasize the value of Cape Hatteras to surfers, as well as 
waveriders of every kind. Not only is this area responsible for grooming some of the 
sport’s greatest athletes (please see the letters below), it serves as a “Mecca” for whole 
families of surfers who enjoy the power and quality of the waves and the pristine 
coastline. There are literally millions of surfers to whom just the name ‘Hatteras’ is a 
word of magical reverence; both their first ‘surf trip’ and most beloved returning point. 
And for the small band of lifelong residents like myself — teachers and principals, 
business owners and church leaders — these waves are the sole reason we moved here, 
and the sole reason we will continue to stay. Furthermore, of any piece of the Atlantic 
Seaboard, Hatteras alone can claim an international reputation for being a surfing 
epicenter. It is not just important; it is irreplaceable. Or as Kelly Slater says below, it is 
“sacred.” Please, when you make your decisions, do not underestimate the area’s impact 
on surfing culture at large. 
 
Likewise, do not underestimate surfers’ impact on Hatteras. While I regret I can’t offer 
more specific information about surfers’ use of the park itself, national studies show 
surfers spend more time in the ocean than any other recreational user; as a result, we care 
more about the health of the ocean and its beaches. It’s surfers who pick up litter and 
fishing lures. It’s surfers who speak out against polluters. And though surfers spend hard 
dollars to surf their favorite waves, we also put the value of a robust coastal ecology 
above any monetary revenue. (Again, I believe the letters I’ve pasted below are evidence 
of that, as both professionals replied within a matter of hours, despite being in Australia 
for the opening day of their competitive season.) 
 
That being said, we are not alone. Fishermen, shell hunters, surfers, kayakers, sunbathers 
– we are all beach lovers by nature. And, when it comes to protecting Cape Hatteras 
Seashore, we are its greatest defenders and stewards. We will not change our tune 
because it’s “better for business.” We will not reverse stances because of a corporate 
donation. For this reason alone, I beg you to remember the role of humans as the most 
important line of defense in keeping developers and polluters from having their way with 
Cape Hatteras. As a diehard environmentalist, I’m ashamed of this lawsuit, which has 
done little more than make an enemy of the environmental movement, turning away 
valuable allies for fights that will one day affect us all. If we want to make sure that 

0077494



there’s coastline to enjoy 30 years from now, we need to be sure humans can fully enjoy 
the activities that make the ocean and beaches dear to them right now. Otherwise, when a 
issue comes along that threatens our coastal environments, there will be nobody around 
remembers or cares enough to try to defend them. 
 
Please consider these important elements when making your decision; please  think long-
term and consider what will serve the greatest good of the park for centuries to come. 
Humans and ecology can thrive together when they try. 
 
Thank you, 
 
Matt  Walker 
Senior Editor, SURFING 
Resident, Kill Devil Hills 
 
 
LETTTER FROM CJ HOBGOOD 
The 2001 ASP World Champion, CJ Hobgood and his brother, Damien, are considered 
two of greatest surfers in the world. They developed their skills, in part, by surfing the 
beaches of Cape Hatteras: 
The first thing my brother and I did when we signed our first pro contract ten years ago 
was buy a house in Avon. And we did it for one reason: the waves. Their power. Their 
quality. Their variety. And the freedom to enjoy them all. That freedom and access is the 
whole reason people come to the Outer Banks. Please consider all of those elements 
when you're making your decisions. And keep the Outer Banks special.� 
 
Sincerely,  
CJ Hobgood 
2001 World Champion 
 
LETTER FROM KELLY SLATER 
What I just said about CJ, you can multiply by nine for Kelly Slater – literally. A holder 
of nine world titles — five more than any other surfer — and every Association of 
Surfing Professional record, Mr. Slater is the sport’s most accomplished competitor and 
the greatest modern surfer since Duke Kahanamoku introduced the sport around the globe 
in 1914. I don’t expect you to understand the nuances of surfing, but if Tiger Woods said 
one of his all-time favorite and most influential golf courses was in Cape Hatteras, you 
would take him at his word. I’m asking you now to do the same. (On a more personal 
note, Kelly is so busy I sometimes email him regarding an article requiring his immediate 
input and don’t hear back for two weeks; yet, when he heard surfers might lose access to 
one of his favorite breaks on the planet, he replied within hours. And he will do it again 
whenever Hatteras is threatened): 
 
I'd have to say it'd be absurd not to think of beaches and waves as natural resources right 
alongside oil, minerals, fish, and birds.  The resource is used as a pleasure, necessity or 
business for everyone on earth.  Surfing is used as all three things.  Not only that, we 

0077495



surfers bring to light many of the issues that arise with regards to pollution and erosion 
concerns.  There are no better people for the job as it is inherently connected to our 
everyday lifestyle.   
 
The good fortune we've all had of being able to have access to surfing all the beaches 
along the shores of the Outer Banks has created many life long memories for tens of 
thousands of surfers and families who enjoy the area for all of its different resources. 
 Many of the surfers I've been there with over the years are avid birdwatchers (which I 
find funny) and almost all of them are fishermen.  Any day without surf is quickly filled 
with fishing and a freshly caught dinner.   
 
I truly hope that surfing and waves and their beach access is equally considered in the 
decisions regarding the Outer Banks future.  The Lighthouse has stood as a symbol of 
East Coast, and US, surfing since I can remember and is Mecca for easterners and all US 
surfers alike.  Please consider this fact when determining the future of our sacred 
destination.   
 
Sincerest Thanks. 
Kelly Slater 
9X World Surfing Champion, FL Native and long-time Hatteras visitor 
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